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Plain M. 

P 1 ai i i  t i fl; 
-a@ i i  s t- 

with conlract, arising Froin ;in e1Tcot-t hy plaintiff Women's Intcrart (‘enter, Inc. (WI( '1 to 

purchase, iiiiprovc nncl develop ;i C'ity-owned building (the Biiilcliiig) and a n  adjacent vacant 





the site of’ the Buildiiig ancd a11 xijaceiit propci-ty a t  5.13-55 I Wcst 52”’ Street (together, tllc 

Pro pc I? y ) . ’ I ‘11 c I 1 c w s t rii c t 11 re ~ t i t  I ccl t lie In t er ; i~ t Re tical-sa I S tu  d i o niicl c‘ ~i I tu 11 1 C‘ en t c r C I) mp I u s  

(IRSC), was iiitciiedccl lo liciust: r e h c a d  spaces, ;I 409-scat tlicatcr, and faci lities lor visual and  

other arts. I1 was also intciieied to ci-catc, approximately, 493 iicw jobs witliin the C1.J RA 

co i i i  iii  i iiii t y . W 1 C’ ’ s I-, 1 a 11 was lo c) 13 tai I I s LI tl-i c i en t f i i   id i iig to p ~i i-c: 11 a se the P ivpert y . 1-c I oca te its 

tenants cluring tlie renovation aiid then retiirii most, but not r i l l  o l  the tciiaiils, to thc completcd 

IRSC.’. I n  May 1994, WIC’, 1 IPD and EDC .jointly submitted ;L proposal lo the C’ity I’laniiing 

Commission for approval, tlirough tlie LJnifbi-rii J a i d  U s e  Review Pi.occdure (ULUliP), d’ the 

planncd IRSC clevelopment. According to philitiff, thc New York City Council approved the 

IJLURP oil Scptcmbcr 22, 1994, and the CIJRA was aiiieiided to provide [or tlic sale and transkr 

ol‘the Property to WIC’ fo r  this purposc. 

k twccn  tlic ycnrs 1094 aiid 1999, wliilc WIC worked to sccurc financing for the projcct, 

WIC and 1-4i)LYs property iiianagcrs disputed WIC’s lion-payment of rent allegcdly causcd by 

HPD’s failurc to r c p i r  conditions in  the Huildiiig, such 3s leaks, floocling, niallii~~clioniiig boiler 

and i’acliators, nncl hl-oken windows, whidi clamagcd and iiiterriipted W IC’s biisincss. The parties 

1-cpcatcdly ~ o o k  each utlic-r to court over tlicse issues, and lixquciitly thcse court actions resulted 

i I i ncgo 1 i a t ed s e 11 I eiiien t s . So me s t i p i  I at cd sc t t 1 em en t s were c omp 1 i ccl wit 11 , ;I i i d  s c) 111 c were 110 t . 

At o ~ i c  pnrticulnr mccting, lield on February 6, 1997, I I PI)’s tlicii-Coiiiniissic7ncl. Lillian 13nrrios- 

Paoli (Harries-l'aoli), and I’criiic, ;I city c i~~ploycc and onc-timc Llirector or Pl-ograni 

Maiiagciiient in I I1)lJ’s OI‘licc of‘ I’ropcr~y Maiiagcniciit, mot with WIC’s rcpl-cscnlatives. 

Acc(il-diiig to WIG.'. 13ari.ios-l’noli orally ngi-eed that,  cluc to the lack ol‘rc-pairs wliicli damagt~l 

WIG, I 11’1) W O L I I C I  witlidraw a pciiding eviction proceediiig, ‘l’liis understanding was app;irently 
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not memorialized and signed by the partics attending. the meeting. The rent iind repairs issiies 

contiiiuccl, It'giil action, inclucliiig 3 nuiiibcr ol'cviction proceedings against WIc' were 

coiiiiiieiic~d and, iis noted abovc, wmilly withcll-awn or settled, and the ill Ikelings bctwccn I 11'13 

a i d  WIC continued. At  01' around that smie period of'timc, WIC v o i d  its criticism of cerhin 

clccisioiis tnade by City agcricics rcgarcljiig develupmeiit within CURA, adding to the discord 

be~ween thcsc parlies. 

Despite thcir diflkrences, WIC, with support fi-om I<DC arid HPD, pursued a Iiurnbcr of 

different avciiucs toward I'unding h e  IRSC. 'I'hcy iiicludcd the April 3,000 s~.~biiiissior~ by IEIX 

(fur the City and 011 bcl-ialf or WIC) ol'an application to tlic Ilcpartiiiciit of I Iousiiig nncl [Jrbaii 

I3cvelopment (HIJD) for a Scction 1 O X  loan guarantee which was approvcd in Scptember 2000 in 

thc amount of % 13,595,000. HIJD also approvcd a $2 million HUD Economic Developinent 

Initiativc Grant Ibr the I R K  pro.jcct. In July ol' the s;iiiic year, E I X  informcd I11'1) that, because 

the Propcrty closing would takc placc withiii three months, it should bcgin rclocation/cvictioii 

proceedings l'or two coiiiiiier-cia1 tenants (Medicinc Show and Soundscape) who did iiot have a 

right to return to the Huilcling post renovation. 

Mcaiiwhile, WIC conlinucd its cflbrts to arrange I?)]. sufticiciit t?iiaiiciiig t o  covcr tlic 

many costs involved iii  developing (architects, planners, buildcrs, ctc.) thc II<SCI and to cover tlic 

rcloc:dion ol'tlie Building's tenants, including moviiig tenants in m d  out 01' h c  ncighhoring Old 

School Building ((.)SL<) loc:ited at 552 Wcst 53"' Street, which i s  also part of C U I U ,  In or about 

2 17 0 0, 1 1 1 ' 11 clc s i gnat c (1 c' 1 i 11 to 11 I Io u s i 11 g L j  e v u 1 o p I ii c I 1 t c'o i p u  r;i t io i i  ( C 1-1 11 C ) t li c m ii 11 i y  i 11 g a gc 11 t 

o f t h c  OS13, and in May 2001, the City C'ouiiscl pruvided thc l-:l)(.' with .Y;_?OC),OOO [or w e  in 

WIC's tciiiporary relocatiori 01' Biiilding tcnarits in the O S H ,  $200,000 of which were intcnded 
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towards renowting the (XH. Some of tlic Building tcnanis Lor wliom relocation W:IS sought 

wcrc scheduled to 1-cturri niter complction ol‘ the IRSC (tenants I!hscmble Studio Theater [ES‘I’] 

and aplmxiiiiately [ ~ ) i i r  visual artist tenants), while otlicrs did not havc a right to retiirii t o  the 

completed 1;icility. 

EST did not consent 10 thc iemporary rclocation spaccs ( o l h  rcfcrrcd to as “swing 

space”) proposcd by WIC. 7 ’ 1 ~  other tenants of the Building also presented certaiii issues with 

the relocation process, and HPD did not immcdiatcly proceed with the abi7vc-r-ef~r.cnccciicc~~ eviction 

proceedings. Instead, 1 [ I ’ l l  cktermiiicd that a Meni~~raiidii~ii oi‘ Understanding (MOU) was 

nccded befble eviction proceedings were commenced. ‘I‘lie pilrposc of the MOIJ was 10 crisLire 

that EDC held suffjcicnt funds in cscrow to cover tlic costs associated with J-lPl3’s relocation of 

tcnants. 

WIC: asserts thl-it lbllowiiig l’erine’s July 2000 appointmcnt as C:oinmissioncr of HPD, 

there was n noticeable sliifl in tlic allitirde of tlic City administration zliicl its related agcncies with 

respcct tu  their suppmt of thc proposed IRSC. ‘The EDC, Iiowcver, maintained its support h r  the 

prqjcct and agreed to view thc relocation spaces proposed by WIC, and i n  t h u  l i l l  of2000, 

EDC’s assistant vice president. Kntc Collignon (C‘ollignon), did visit oiic or IIIOI’C of‘ these 

spac~es. In tlic months ibllowing 11cr visit, Co1ligiic)ii rclcascd interrial iiicnioraiida conlirniing 

that the two tlicatci-s piuposcd by WI(.’ for the temporary relocation oi‘ES7’ -- ihc .Tolin I louseman 

and Jose Quintcro -- \vcrc rcasunnblc atid compar~rble. il’not supcrior. to 1 :S’l”s existirig tlicater 

S ~ J ~ C C  (.\cc Collignon Mclil(~)ralicla, dated .~LIIILKII’~ 4, 2002  id Ft.bl.iIiuy 2 1 . 2003). Neverthclcss, 

HPD iiiformcd EDCI in November 2000 that its relocntiori efforts should i i o  longer iiivnlvo 

teiiaiits otlicr ~ h n n  Mciliciiic. Sliow a i d  Soundscape. 
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Despitc thcsc issues, WIC, E n C  iind the City continued tco ncgotiatc the terms of the 

contract ol‘stilc for. the Properly, and the h a 1  version of thc contract (Contract) was executed 011 

August 30, 2001 hy I- ; lX’  and WIC’. According to the Coiilract. EDC would acqtrire title to thc 

Propcl-ty, by deed lioiii tlic (‘it)!, prior to or  simultaneorisly with the closing. WIC‘, liaviiig 

demo 11 s tra teci to E L> C.: ’ s re aso 11 a b 1 c sat i s f x  t i o 11 tlial it me t a1 1 01‘ its ob 1 i gat io ns/pi-e-c I o s i 11 g 

coiiditions (obligations), woulcl tlicri purchase the Property lbr $2.00. I t  WIS also agi-cecl t h t ,  

should 1?13C’ rcasonably believe lhal WIC‘ would not he nblc to iiicct oiic or iiiorc of its 

obligations by tlic closing clale. EDC had the riglit to tcriiiiiiatc tlic Contract upon written noiice 

to WIC. 

The closing datc WBS I-cschcduled iriore than once lo  d l o w  WIC additional time to meet 

tlic prccoiiditions lor closing, and the eighth arid iliial closing date was schedirled for Novcm bcr 

I S ,  2002. I-lowever, despite tlic considcrablc time, money and e fhr t  WIU spent in trying to m e t  

the Contract’s striiigciit pre-closing obligations, 1’DC clected to terminate the Coiltract. ‘I’hc 

December 10, 3002 tel-miiiatioii lcttcr stated, lrliiioiig oilier hirigs, that the tcriiiination was due to 

WICl’s inability to mcut tlic contractual requirements for tiiinl-icing and for rclocating thc 

I3 Lii 1 ding ’ s t eiia nl s ~ i 11 c 1 udi t i g E S TI Fo 1 1 o wing ;I sc r i c s of ui i suc c c l i l l  attcmpts to changc 1’DC“’s 

decision, WIC coiiiiiiciiccd its kderal court action nllcgil-ig tlicrc, i t s  it  does here, that dcfciiclalits 

took steps to preveiil i t  liom incctirig its coiitracliial obligations i i i  c-)r.clcr to iliwart tlic IliS(: fro111 

bciiig developed by Wl(:, 

l;(nllowitig its siimmary juclgmcnt dismissal of WIC”s 42 USC $ 1983 eqii~il protection 

3 1 3  d F i rs t A 111 e11 d i t i  en t re l a  1 i at i on c I ai 1 J I s: , the l i c k  rn 1 cl i stri c t c o iirt d i siii i ssed t hc rem ai ni iig c 1 ;I i 131 s , 

w i llio 11 I p rcj lid i c c, Ib r 1 ;I c li o f’ su b j ccl i i i  a1 t e l  j ii r i sd i ct i o 1 1 .  W I c‘ t 11 eii c o m m e 11 ceci I lie instant s t ;I t c 
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court actioii advancing niany of the saiiie claims prcsciitccl i l l  the fcdcral action. This proiiiptcd 

dcfciiclaiits to scrvt: anothcr clisinissal motion, this time pursuant to C’PI .K 32.1 1 ( a )  ( 5 ) .  This 

motion was granted in part and denied in part by ordcr of this couil, datcd Fcbiwiry 29. 2008,’ 

and afl’ir-riied on A L I ~ L I S ~  4, 200c) by the Appcl late Division, First Lkpar-tiiietit (,set CVorttc/t ‘J’ 

I r i l ~ i r w l  (.’li-., I w .  1’ N C H )  1‘ot.k (,‘if,\] L‘comtiiic 1101~. C’orp. ( E l X Y ,  65 AD3d 426, 427 11‘ ’  13ept 

ZOOC,]). C?cnti-al to clel‘eiidants’ molion was thcir asscrtioii that tlic allcgatioiis raised in the 

complaint had :iIrc:idy hccii litigated in federal district court, rind resolved adversely to plaintiff. 

That clecisioii hac1 bccn aftil-med oil .lanuary 3 ,  3007, by the U.S.  Court ol‘hppeals LOI- the Sccoiid 

Circuit (2 I3 Feel Appx, 12, 2007 WL 28274 [2d Cir 30071). 

The Appcl late I3ivi si con afl’lrnicd thi s co~irt’s February 29, 3008-order precl iidiiig W 1 (.: 

h n i  rclitigating “curtain factual issues that are critical to [its] claims for breach of contracl, 

prom i sso ry cs t o p pc I a11 d tort io 11 s in t d e r  ence w i t h c o 11 tract bcc ausc tho s c i s suc s we re d ec id ed 

after a fill1 and Ibir opporluiiity to contest them” ( M/’onw~ ‘.r JnlL’r-crrl C’lr, , f17c’. v NLW) ).’or+ C’itv 

Ecwiortii[: Do\y. (.‘or/). (LlX’), 65 AD3d at 427). Citing tlic fcdcrnl district court’s findings, the 

Appcllatc Division spcoitically barred WIC lioiii relitigating whcthcr the l-;lX’ liad “willfully, 

wroiigfdly, ~riiila~erally and inntcrially I~rcaclied” its contract with WIC: by “rcpcatedly raising the 

bar” f(or tlic trmsrt:r ol‘cortain property. It dcteriiiined that tlic Et)(? l i d  not imposed iiow 

conditions, but r:itlier l i i d  insisted that W IC‘ 17crl-br.m the t a  

issuc. W l C  was also barrcd ti.0111 litigntiiig whether Perinc t ixi  tortiously intcrfcrcd with tlic 

assigned to i t  under the contract irt 

I’he inotioii was gr-:in~ed in part and tlcnicd in part ;IS set lijrtli in tlw rccord ofthc I .  

proceedings hcfcorc this courl 011 I:chr~nry 28, 2008, which was incorpc.)l-ated into the wilten 
orclcr of I:ebrllNy 20, 2008, 
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Contract by iiii~jiistiliably encoilraging and inducing EnC to bl-cach i t ,  tiiidiiig that Pcrine’s 

negntive views ul‘ WlC stcmmed h m  W 1C“s history o1‘iionl~ayincnt of rent, illegal sublctting 

and its iiiability to gain coiiseiisiis amoiig other tenants in the 13ui Icling in Ilivor of its l’ro,jec~. 

F i 11 a I 1 y , t Iic A p pc 1 1 at c I 1 i v i x io i i  barred W IC lko  i i i  re I i 1 i g ~ i  t i iig w he thei- I- 1 P I 1  ’ s re fii sa  1 t c) s t art 

cv i c t i o i i  pro cccd i i i  gs aga i 11 s t the B 11 i Id i iig ’ s tenants w i tho 11 t ;i iiieiiiui~ati cluin of 11 riders t andi 11 g 

(MOI J )  was pi.occdiira11y o r  substantively irregular. They h i i n d  i t  was not (id). These i~iic1Ings 

were limited aiid did not mandate ;i dismissal of the entire complaint. 

1)eIendants’ ciu-rent motion seeks a summary judgment disinissd of W IC’s cz1~1se:s of 

action l i ~  breach of contra.ct, promissory estoppel aiid tortious intcrfcrcnce with contract. 

Plaintiff opposes tlic iiiotion on various grounds, including a lack of discovery. It i s  wcll scttled 

that “[tlo grant summary jiidgnient il must clearly appear that no material and triable issue ol‘ Fact 

is presenled. This drastic rciiicdy should not be granted where there is any  doubt ns to the 

existciicc 01‘such issi ies” (Sillniin7 11 Tliwi7lic/h C‘cnlziiy-Fox FiLiilni C’otp., 3 N Y 2 d  395, 404 I 1957 1 

[intcrnal citations o1dtcdj) .  13ascd oil a rcvicw of thc parties’ submissions, the motion is 

granted as to the claim ror promissory estoppel, and it is othcrwisc denied. 

‘1’0 establish promissory estoppel, plaintili‘lmst show that ~leikiidant iiiadc a clear and 

iinambiguous proiiiisc iilioii which the plaintill’reasoiiably relied lo its detriiiicnt ( / l r d d o c k  11 

Brad(,loc.k. 60 AIl3d 84, OS [ I  ” I1cpt ZOO0.l). I Icrc, tlic alleged p m i i w s  arc tliat, for the piirposes 

d. the C‘uiilract, dct‘cndaiits would: (1 ) clcciii WIC’s ellbrts to relocatc EST i n  tlic .lohi 

Hoiiseiiiiiii tlicatur to b u  rcasonablc atid WICl’s expenditiires to hold 011 to that theater liir iisc as 

ES’l”s “swing slxic,c’. t o  be reasonable; (2 )  evict F;,S’I‘ lor rc-juctiiig thc rcasonablc o1l‘er; ( 3 )  evict 

tciiants Mediciiic Sliow aiid Soundscapc; and (4) allow tlic piwiously relocated tenants lioiii tlic 
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Building to stay at the OSR until the completion of tlie IIISC'.  I-lowcver, these gcricralized 

allegations rcgarcliiig thc partics' i iitcrnctioris aiicl undcrstnndings fail to atlribiile any spcciiic 

stat em en t to any spec i li c de f i-nd an t . The 111eiiior;i 1id ;I, letters. and stat em er I t s (o ffc rcd in  s ~ i p p o  rt 

ol'the ca~rse ol'action ;ire i i o t  sl,ecilicdly directed ;it WIC, and the statelncnts ahout the stalus of 

the project are unacconipanied by any express guarantees regarding results. Not  only do the 

submissions liiil lo sLipport h i s  c;i~ise of action, but the merger clairsc, coiitaiiicd in seclioil 17 ( b )  

of tlic Contract, bars a promissory estoppel claim against E1)C. Finally, promissory estoppel is a 

theory of rclicf i1ic)rc appropriately utilized in  circuinstanccs in which ;i complaining party does 

mot Iiavc a contract (on which to we. In this mattur, thcrc is not only a coiitract of'which all 

pai-tics were aware, but it is tlic sub,jcct of plaintiffs breach of contract a~ id  tortious interference 

causes of action, 

The elements of'a c;iuse o l  action for tortious interference ol'conlract are: the cxislerice ol' 

n valid contract between the plaintii't' and a third party; the delendaiits' kiiowlcdgc of that 

contract; tlic deli-ndnnt's iiitciitioiial procurcniciit of the third party's brcacli of the coiitract 

without justiticatioii; ancl an actiial brcacli ofthe contract and daiiiages resulting rrom such 

breach (k'ro/to.s,  lit^'. 1' A f / I Y ' C ' o q 7 , ,  81 NY2cl 90, 94 I 19931; Lsurcl 11 Woor/ /h/ ,so/7 (1'0.. 1 NY2cl 

I 16, 120 rlc>s6]). 

T'lic on ly  one of'tliest. clenients in  clispulc is whctlici~ Ihctoroil; Hlooniberg m d  tlic (.'ity, 

or  any  01' their employees inducccl I-;L)C' to tcriiiiwatc the Conti-act cithcr hy clcsign o r  hy taking 

steps to render WIC."s liillillmcr~t of its obligations [inder tlie C'onlracl iiiipossiblc. According to 
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plaintill; delkndants’ interfered with the Contract by seeking lo evict WIC’ and the other relocated 

tcnants I‘rom thcir tcinporary spacc in tlic OSB, by cncouraging EST l o  resist all rcasonable 

relocation eliiirts, and by hindering the EST, Medicine Show, and Soiu~lscapc rclocAoii ancl/or 

eviction efTorts, in ordcr to clcrai I the Iinancing arrangements, including the guaranteed minirnum 

pricc contract hicls, maiiy of which Iiad ti iiic- based restrictions. 

In rcspoiisc to tlicse accusatioiis aiicl i n  an effort to  dcmonstratc cntillement to .juclgmcnt 

in their favor, delkiidmts assert that EDC‘ was jiistilied in temiinnting Ihc Chitract based 011 the 

htct lliat oii November 15, 2002, WIC lacked firin coriiiiiitiiierits lor  both its pro,jcct iinancing 

and relocation plans. They also assert that EDC‘’s decision was appropriate in lighl of WIC’s 

history of retit paynwit problems, arid Pcriiic aiid I-IPD’s classification of i t  as an “incompctcnt” 

tenant. Defeiidaiits point to both of these hctors ;is evidence that WIC’s ability to fully l i d  the 

IRSC without defiiulting on a C‘oiiimunity Dcvclopmcnt 13lock Grant (CDBG) loan and iiccding 

linancial (loan repiiyiiienl) help from [lie City, is questionable at best. 

WIC‘ responds to the motion by offering a series of documents which raise qirestioiis as to 

whether these dcfkiiclaiits did, in fact, Iiarbor an intent to scuttle the IKSC’ projcct. Among these 

is ;11i Oflice of the lkpiity Mayor internal iiiciiioraiicluiti, clatccl Marc11 1 3, 2002, I io i i i  Lilllrel 

I3latchlhl-d (policy advisor/EDC liaison) and Roy Haliat (duputy) lo Deputy Mayoi- Doctoroff 

which states, i i i  rclcvarit I m t  ~ 

'WIG' acknowlodgcs that 11ic tortious interlkrence claim musl hc dismissed as agailist 
Alpcr (as  prcsiclciit of IXX:) and I’erine (barrcd by collateral cstoppel as against Pcrinc). 
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While thc cuiwnt tinancing structnre does entail soii~c risk to thc city should WIC 
default on the $lGM in CDBG lo:ins, the tiiianciiig package that WIC has 
assembled iiiccts tlic city-s criteria, Moreover, according to EDC. WIC has met 
evciy recluiremcn~ thal  they havc sct along the way to eiisiire that the linanciiig is 
soulld, 

At this point. i t  appcars that tlic political cost oi‘pulling the plug is quite high. 111 

addition, wc could effectively pull the plug and ciisurc that W IC’s tinancing 
collapsed by slalliiig, 3 path of action that would incur even greater political costs. 

‘I’lic risks oImoving Ibrward arc I-cal, hiit can be miligated. One risk is that WTC 
will not bc nblc to meet the liiiancing requirement; Iiowcvcr, ns mcntioncd above 
this is tinlikely a s  thcy have bccii able to do so consisleiilly and the Nederlander 
Group’s rcceiit involvemeni as an equity partiier eiisiriw the coiitiiiiied short-tcnn 
stability of thc project. 

The olher major  risk to moving forward is that ES‘l”s dissatisfaction with thc 
[relocation] options . . . i t  is likely that wc caii iiiitigate this risk by providing ESI’ 
with ulteriialive space. 

* * * 

Tl’lhis iiego~iation falls through, ~i iov[e]  forward with eviction procccdings against 
ES‘I’. 

In anothcr.ioint iiieiiio to Doctoroff (datcd March 33, ZOOZ), Blritchford and Hahat 

recommend that thc WIC project move forward iiiiincdiatcly, bcginiiing with 
issuing an eviction notice, behre April I ,  to I EST] . . , ELK’ is comhrtable that 
iindcr the currciit liiimcing striictiire, WIC will be financially viable nnd will not 
defiwlt on [lie C‘1)HCAxtckcd loan. Fui-her delays will only jeopardize WIV’s 
ability to complete the pro.jcct success~iilly. 

* * * 

if the prco-jeci is delayccl fui-tlicr, WIC’s ~:uarrintcccl-niiiiiiiiuin pricc coilIrilct bids 
may expire . . . C’urwntly (lie building is iiearly vacant and is going uiiuscd while 
the dccisioii 01‘ whether or not to proceed is being macle. 

two otlicrs, dated Fchr1iai.y 2 1 ,  2002, which outlines h e  status ot‘thc I lis(.‘ pi-c),jcct ~ i i i d  notes, 



Along with this is the sworn aIlidavit of WIC”s Director for Special Projects, Vcronica (.kist 

(Gcist), in which she rcpoi-ts on ;I conversation she had with C’ollignon in F e b ~ ~ t r y  2002 

According l o  (kist. C‘ollignoii callcd, expressing her coiiccrii about  the Ilrturc 01‘ the 1liSC 

projcct and asking Lvhether there was anyone associated with WIC‘ who 1i;id coiitnct with anyone 

who knew L)octorufl‘becaust7 1 IPI) was in Doctoroll’s office causing clillicultics with tllc pro$ecl. 

In acldition lo the March 13, 2002 memorandum, hy late spring 2002, other letters and 

internal memoranda hcgan to circulate, questioning whether the prosjcct linancing was sec~rrc, and 

whether projected construclion cosls were accurate. Among these was a 3 line 7. 2002 

iiieniorandiiiii h n i  (.’(>I lignon and EDC’s Ikccutivc Vice i’residenl, liobcrt Balder, to Doctoroff, 

expressing coi~ccrn over tlic iinancial I‘easibility of thc IRSC‘ (Plaintif‘fs Ikkhibit AAAAA). Two 

months later, Valerie l-iutstciii. Ib:ilC’s financial aiialyst for the TRSC project, drafied ti 

~i~cmori~ndui i i  (dated August 12, 2003) stating, in relevant part: 

Eight weeks ago, the Deputy Mayor advised EDC i o  obtain a consultant’s review 
o f t l i u  l~naiicial fcasibility 01. the prc!jcct and to inform WIC that thc pro.iec1 had to 
deiiioiistralc thc ability to achieve ;I debt service coverage o f  1.2 or bcttcr o r  the 
pro.jcct would be reconsidcrccl. 

* * * 

‘I’hc I’roject closiiig remains contingent on WIC’s ability to nicct kiclors spccificd 
in the (.?ontract of Salc w i h  EDC, tlic key factors being that ;I plan for tcnnnt 
relocatiun satisfixtory to I113C.’ bc in  place, that [he project i s  financially kasihlc, 
and that tlic linal construction costs x c  cstablisliccl. ‘I’hc last two items are in 
place a t  this tiiiic, liowcvcr, the tenant issues remiiin outstailcling . . . 

C’losing will rcquirc 111’1) to evict tenants to vucak tlic huilcliiig . . . 

+ * + 
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r> csp i t e f ~ u t  he r s ii  brii i s s i o I 1 s fro m W I C ;in d c oii t i  11 ucd disc LIS s i CJ 11 s bet ~vcoi i  W I c‘ and I? 13 C’ 

states. i n  relevant part ,  that aftcr reviewing W 1C”s submissions (of Octobcr 3 1 ~ 2002 a d  

Novcniber 14, 2002, I’DC 

had cietermincd that WIC has tiot satisfied its obligations iiiider thc contract I . . 
t113t WIC had I‘ailed to ~1~11101istrate that as olNovember 15, 2002, it had sul‘licicnt 
Gnancing committnents to tinancc the purcliase . . . and ~ h c  rehabilitation of the 
Property requircd by the Contract (Contract Sections 61:; I and 4[1]). WIC hilccl to 
provide commitmcnts letters for $1.2 inillioii in h a n c i n g  rcprcsented in  its 
$20,S89,624 hiidget submitted October 3 1,  2002. , . . WIC never provided specific 
relo cat i 011 in fonna t i o 11 lor the f~i l l  ani i cipat ed construct i on t er.111 w i t li corili rim cd 
localion(s), availability, rcntal price aiid funding in WIC’s budget lor. thcse tenants 
. . . WIC”s fiilure lo niake relocation space available to EST that is acceptable to 
ES‘I’. . . . 

(Plaintilf‘s Exhibit B). 

An examiliation o C  the parties’ submissions reveals ;i stark contracliction bctwceii the 

vicws expressed by del‘endmts and their cmployccs in Fcbruary and March 01‘2002 in \?rhicli 

thcy confirm EI)C”s satisiiiction with WIC’s cfforts to meet the Coiitract’s stringtiit obligations, 

and h e  positions lakcn hy dcfcndants and their employees to  tht: coi7tm-y only a k w  months 

later. Thc clpparciit change i n  position raises questions ELS to what occur*i~ed cluriiig the intcrim 

Ixtwecii EDC.’ 3 1 1 ~ 1  thc other dcfendants, and wlietlicr thc-rc is mcrit I O  WIC.”s cliiim that, ciiice tlic 



l’hc hiisis for plainliil’s breach of contract claim is thnt I!,DC did no1 act in good h i lh  and 

deal Liirly with WIC’ when it elected to tcriiiiiiate the Contract. I<vt.ry contract has an implietl 

coverinlit olgood faith and Liir dealing govcming thc actions of parties to ;I conlracl ( [ / > I 1 7  

l’l~//kctihiit*~h, Noogci -  cC: iVclviI/c~ lm.. 

ul‘ the WiC’/EDC‘ Contract was to enable WIC’ to develop the IRSC.’ on tlic site of the Property 

According to WIC, by sudclcnly and belatedly chaiiging its position as to whctlicr WIC had 

secui.cd adccliiate linancing and liud inadc rcasoiiable el‘lilrts to rclocatc tcnaiits. including EST, 

EIIC knowingly jcopardized W IC’s ability to meet its pix-closing obligalions, the coiitractual 

prerequisite fix WIC‘ to develop the IKSC, This, WIC: argues. deinonstratcs, or nt least raises a 

question as to l3)C’s motivations and whcther EDC’s stated reasons fbr terminating the Contract 

were sinccre or madc with the specilic intent ol‘ fi-ustrating the Contract. IJnder the 

circumstances, E M ’  has riot tcnclcrccl sul‘licient evidence to eliminate any material issues of Fact 

as  to wlietl~er EDC breached tlic Contract by lailing proceed with good l’aith towards thc succcss 

01. the Contra.ct ( S C I J  M/itiqqr.m‘ I) New I’wk liriiv. Add. (.:enter, 64 NY2d SS 1, 853  [ 19851). 

I l ~ i y t k n  l’tth. C’u., 30 NY2ct 34, 45 [ 1972]). ‘I’hc purpose 

Findly, the parties dispute IICIW, as they have bcforc, whether pre-trial discovery is 

complctc. As noted by tlic First Ikpartiiicnt, the fecicral district court dircctccl cxpcdited 

discovcry only as to issues pertaining to the lcdcral claims and “thc parties engaged in 

c om p rchcri si v e d i sc ovc ry 1 c)ii 1 y.1 with rc spec t to p I ai 1 i t  i 1‘1’ s c 1 ai ni s 1-1 rcd i cat ed on Ied era 1 1 ;I w” 

(Tl/ojtrctt’.P I t i / c r ~ r i ~ /  ( ‘ti.., In(:, 11 Noit’ 1‘oi.k C’i/y L.Jc*oiiotiii(~ L k \ 1 ,  (.’or/>. (IilX’), 6 5  iZI13d at 427 - 

428). By (31-der datccl Fclmiary 5 ,  2009. this coiirt directed thc cscliaiige ol‘ccrtain documents 

and tlic dcpositions of Joseph Rcstucciu, 1 Iarold Weinbcrg, Kalhleen Huglicx, Margot Lcwitin, 

(kist, atid Ann Marie I lendriclcsoii which wcrc to begin oil April I .  2000. ‘l’l~c orclcr also 



directed t h t  the clcposilions of C’ol ligiion, B a h t ,  Blatchforcl, and Christine Autorino he 

schcciulccl ;IS so(m ; is  thc City provides tlic last hiown addresses 01‘ these foriiicr cinployccs. 

Thcsc depositions wcrc not conducted before dd‘ensc counsel served thc instant riiotion 

l:)r siui~inary ,judgment. According to W IC’, i t  was c1cccivt.d by del-msc counsel inlo delaying the 

exchaiigc 01 cioc~timen~s and deposi lions whcn, on July 24, 2009, Jefensc counsel (Susan Shapiro) 

citccl family illness and a v:ication schediilc as the basis for her request for 311 cstcnsioii c ) l  time 

(to Scpteniber I 1 ,  2009) to produce the discovery. WIC: agreed and this court pcr-milled the 

cxtensioii. I lowever, instead ol‘ producing the discovery, 011 Septciiibcr 9, 2009. defendants 

scrved the iiistant motion Ibr suiiimaiy judgment, effectively suspcl-iding discovery. liespcctivc 

counsel coiiliiiiied to argue civer disclosure, and while certain docunieiits have bccn uxchangcd, 

iicoiie 01 lhc above-rel’urcnced depositions have bccn conducted. 

It was and is dcfciidants’ positioii that the outstanding dcpositions are unncccssary 

becausc they “prod~iced the fill1 deposition transcripts, iucludiiig exhibits Liiid errata sheets, of the 

de po sit i o I1 s t ;I ken by p 1 ai i i  i 1-1’ s couii se 1 i ii t h c p i  or I‘cdc r a1 ;LC t i on bccau s c 13 I ai 11 ti 11. s I d  era 1 

counsel explored these issues in the dcpositions.” WIC contends that i l  still nccds the previously 

ordered discovery m d  depositions (especially those of Lllatchl’ord, tjaliat and Collignori) i n  corder 

to prove h a t  Collowiiig ai1 intcnial decision not to support the 11ISC‘ project, WIC’s ci‘l-biolts to 

meet the Contract conditions were sabotaged by, among otlicr’ things, the clccisioii by delimiants 

to “stall” the rclocatioii and/or cvictiori ol‘Bui1din.g tennrits so ;IS to ciixurc that WIC“s hiiidiiig 

corn i i i  it in cti t s W O L ~  Id esp i IT (1) r o t lierw i sc fi~ 11 t 11 rough. 

Accordingly. il is 

1s 



mimm that  clctndants’ molion for summar-y judgment is granted to thc eslcnl thal 

the cause of action f o r  promissory estoppel is dismissed: and it is liirthcr 

ORDHRED Ihat iicfcndants shall provide plairitirf with thc last Itnow adclrcsscs of I .aurcI 

Blatchhrd, I<ny I3nhat and Kate C’ollignon 110 later. than one ( 1 ) week prior to thc July IS, 20 I O  

discovery conkrcnce; a i d  it is firthcr 

ORnliKED that clefcndants’ h i l ~ i r e  to comply with this disclusure will result i n  the 

i in po s i t i on of sanc t i o 11 s . 

Dated: .lune 21, 2010 

EN‘I’ER: 
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