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P R E S E N T :  

HON. ARTHUR M. SCHACK 
Justice. 

DEUTSCHE BANK NATIONAL TRUST COMPANY, 
AS TRUSTEE OF ARGENT MORTGAGE 

THROUGH CERTIFICATES SERIES 2005-W4 1 
UNDER THE POOLING AND SERVICING 
AGREEMENT DATED AS OF NOVEMBER 1, 
2005, WITHOUT RECOURSE, 

Plaintiff, 

SECURITIES, INC. ASSET-BACKED PASS 

- against - 

GUSTAVO CASTELLANOS, ARGENT M9RI GAGE, 
LLC, AND NEW YORK STATE DEPARTMENT OF 
TAXATION AND FINANCE, 

Defendants. 

At an IAS Term, Part 27 of 
the Supreme Court of the 
State of New York, held in 
and for the County of 
Kings, at the Courthouse, 
at Civic Center, Brooklyn, 
New York, on the 1 lth day 
of May 2007 

DECISION & ORDER 

Index No. 22375/06 

Proposed Judgment of Foreclosure and Sale with 

Affidavits and Exhibits Annexed 

Papers Numbered: 

1 

Plaintiffs application for a judgment of fchreclosure and sale for the premises 
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located at 78 Van Siclen Avenue, Brooklyn, Ne\v York (Block 3932, Lot 45, County of 

Kings) is denied without prejudice. Plainti Tf Dei itsche Bank National Trust Company 

(Deutsche Bank), a financial powerhouse, lacks >tanding to bring this matter before the 

Court. Deutsche Bank, after making this applic; t tion, and prior to the instant application 

being forwarded to me by court clerks, assigned the insiant mortgage to MTGLQ 

Investor, L.P., a subsidiary of the financial goliiii h, The Goldman Sachs Group, Inc., 

(Goldman Sachs). Neither Deutsche Bank nor ( ioldman Sachs informed the Court of 

this assignment. 

This mortgage, for a property in the East Yew York section of Brooklyn, illustrates 

how a subprime mortgage loan is assigned rrom m e  huge firm to another to maximize 
I 

profits in the securitized mortgage asset market. The Deutsche Bank Group, parent of 

Deutsche Bank, according to a May 8, 2007 pre,-.j release at its website, www.db.com, 

had income of 3.2 billion Euros (more than four billion dollars) in the first quarter of 

2007, while Goldman Sachs, in its 2006 Annual Report, had 2006 net revenues of $37.62 

billion. When these financial giants moved to ff t  reclosure on the defendant’s subprime 

mortgage loan, it appears that they neglected to .ee who actually owned the mortgage 

loan. 

Many of today’s mortgage borrower<, in their attempt to obtain a piece of the 

“American dream” no longer deal with local bai ~ks ,  savings and loan associations or 

credit unions. Instead, they deal with large finar cia1 organizations, national and 
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international in scope, motivated primarily by tl izir interest in maximizing profit, and not 

necessarily by helping people. 

In 1946, Frank Capra directed the film cll :Issic, It's a Wonderful Life, in which 

George Bailey (James Steward), the head o f a  local savings and loan in fictional Bedford 

Falls, New York, fights the evil banker, Mr. Pott zr (Lionel Barrymore), in attempting to 

help the people of Bedford Falls secure mortgaecs. George Bailey, after his father's 

death in 1928, is elected as head of the savings ;rrid loan at a tumultuous Board meeting, 

and tells Mr. Potter, according to the screenplay, at www.imdb.com: 

Now, hold on, Mr. Potter. You're right when you say my father was 

no businessman. I know that. Why he e v y  started this cheap, penny- 

ante Building and Loan, I'll never know. But neither you nor anyone 

else can say anything against his character. . . But he did help a few 

people get out of your slums, Mr. Potter, 2nd what's wrong with that? 

Why - here, you're all businessmen here. IJoesn't it make them better 

citizens? Doesn't it make them better custIJmers? You - you said - 

what'd you say a minute ago? They had tu  wait and save their money 

before they even ought to think of a clecerl! home. Wait? Wait for what? 

Until their children grow up and leavi: than? Until they're so old and 

broken down that they . . . Do you know how long it takes a working 
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man to save five thousand dollars? Just rNLmember this, Mr. Potter, that 

this rabble you’re talking about . . . they do most of the working and 
t 

paying and living and dying in this comrniinity. Well, is it too much to 

have them work and pay and live and die i n  a couple of decent rooms 

and a bath? Anyway, my father didn’t thiIik so. People were human 

beings to him. But to you, a warped, frustrated old man, they’re cattle. 

In today’s newspapers and magazines we vead numerous stories about subprime 

mortgages and “predatory” lending. Lenders shcluld not lose sight that they are dealing 

with humanity, not Mr. Potter’s “rabble” and “ciritle.” Multibillion dollar corporations 

must follow the same rules in foreclosure actions’as the local banks, savings and loan 

associations or credit unions, or else they have bccome the Mr. Potters of the 2lSt century. 

Backyou nd 

I 

Defendant Castellanos borrowed $4 12,000.00 from Argent Mortgage Company, 

LLC (Argent), on November 16, 2005. He execrited a thirty-year adjustable rate note for 

this amount and a mortgage to secure the loan f(lr the 78 Van Siclen Avenue premises. I 

checked the Automated City Register Infon natic I ri System (ACRIS) website of the Office 

of the City Register, New York City Depart inen: of Finance and verified that the 

Castellanos’ Note and Mortgage were recorded 1 .n December 7, 2005. 

The instant mortgage loan is an example I If the subprime loan denominated in the 
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mortgage industry as a “2-28” adjustable rate mortgage (ARM) loan. According to the 

November 16, 2005 Note, defendant Casetellanoi was to initially pay principal and 
I 

interest of $3,023.12 per month for the initial two years, at 8.00 %. Then on December 1, 

2007, and every six months thereafter, the interest rate could change on the “change 

date,” based upon an “index” that is the average of interbank offered rates for the six- 

month U.S. dollar-denominated deposits in the London market (LIBOR) as published in 

the Wall Street Journal. The specific terms of t  1 ie Castellanos note provided that the new 

interest rate would be the LIBOR rate, 45-days [prior to the “change date,” plus 6.00 %, 

rounded to the nearest .125%. The interest-rate Lould increase 1 .OO% on each “change 

date” until the LIBOR index plus 6.00% would 111: reached. The LIBOR rate, according 

to today’s Wall Street Journal, is approximately . .3%. Therefore, the LIBOR plus 6.00% 

rate is now approximately 1 1.30%. The Nore callped the adjusted interest at 14.00% and 

1 
set 8.00% as the floor, if rates go down. If intercst rates stay constant, the defendant, if he 

hadn’t become delinquent in his payments, would be paying his mortgage loan at the rate 

of 1 1.25% on December 1,2009, and thereafter. 

Gretchen Morgenson, in the April 6,2007 New York Times, reported in “Fair 

Game; Home Loans: A Nightmare Grows Darker,” that “with home foreclosures and 

mortgage delinquencies soaring, it is becoming clear that the innovative loans that lenders 

championed - in what the industry called the ‘democratization of credit’ - are turning the 

American dream into a nightmare for many ?Jorrowers.” Ms. Morgenson quotes Thomas 
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I 
A. Lawler, founder of Lawler Economic and Horsing Consulting Daily, a newsletter, that 

subprime loans, similar to the one in this action, “are designed to make borrowers 

refinance and keep the loan production mill chu-%g.” Further, Mr. Morgenson writes 

that “[wlhile subprime borrowers try to climb OUI of the holes they fell into, those who 

sold and packaged the loans are laughing all the Ivay to the bank. ‘Folks who ran these 

companies are going to walk away not just unsciuhed but extraordinarily well rewarded,’ 

Mr. Calhoun [Michael D. Calhoun, President of 

said.” 

; Center for Responsible Lending] I 
U.S. Senator Christopher Dodd (D-Connl- Acut), Chairman of the Senate 

Committee on Banking, Housing, and UrbaIi Affilirs, in his opening statement at the 

March 22,2007 Committee hearing on “Mortgagk Market Turmoil: Causes and 

Consequences,” noted that “[olur mortgage syster 11 appears to have been on steroids in 

I 

recent years - giving everyone a false sense of iri t incibility.” He observed that: 

The subprime market has been dominated in recent years by hybrid 

ARMS, loans with fixed rates for 2 years that adjust upwards every 

6 months thereafter. These adjustments arc so steep that many borrowers 

cannot afford to make the payments a tid arc: forced to refinance, at great 

cost, sell the house, or default on the loan. No loan should force a 

borrower into this kind of devil’s dilemma. These loans are made on 
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the basis of the value of the property, not the ability of the borrower 

C to repay. This is the fundamental de finit i km of predatory lending. 



c 

I 
of foreclosure and sale in Part 72, the special parr for ex-parte applications in Civil Term, 

Kings County Supreme Court. Part 72 forwarded the instant application for a judgment 

of foreclosure and sale, with all its exhibits, affirtavits, affirmations and attachments to 

me on April 26,2007. 

My check of ACFUS discovered that whilc the proposed judgment of foreclosure 

and sale was in Part 72, for review by court cler!,s, plaintiff Deutsche Bank assigned the 

instant mortgage, on January 19,2007, to MTGl Q Investors, L.P. According to Exhibit 

2 1.1 of the November 25,2006 Goldman SJchs IO-K filing with the Securities and 

Exchange Commission, MTGLQ Investors, L.P. is a “significant subsidiary” of Goldman 

Sachs. The Deutsche Bank to MTGLQ Investor #.-, L.P. assignment was recorded on 

February 7, 2007, with City Register File Numbc-r 2007000073000. In the July 21,2006 
I 

Argent to Deutsche Bank assignment, Deutsche I%ank used an Orange, California address. 

However, the January 19, 2007 assignment has the same address for both the assignor 

Deutsche Bank and the assignee MTGLQ Investam, L.P., at 1661 Worthington Road, 

Suite 100, West Palm Beach, Florida 33409. 

The Court will not speculate about why two major financial behemoths, Deutsche 

Bank and Goldman Sachs share space in a West Palm Beach, Florida office suite. What 

is clear to this Court is that Deutsche Bank assigned the mortgage during the pendency of 

this application, but neglected to move to amend the caption to reflect the assignment or 

discontinue the foreclosure action. The Court, a i  will be explained, has no choice but to 
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I 
deny the application for a judgment of forec1os.i ire and sale without prejudice. Plaintiff 

Deutsche Bank lacks standing to proceed with this action since January 19,2007. 

Discussion 

The Court of Appeals, in SaratoPa Count v Chamber of Commerce. Inc. v Pataki, 

100 NY2d 8 1, 8 12 (2003), cert denied 540 US 1 0 17 (2003), declared that "[sltanding to 

sue is critical to the proper functioning of the judicial system. It is a threshold issue. If 

standing is denied, the pathway to the courihousc is blocked. The plaintiff who has 

standing, however, may cross the threshold and seek judicial redress." Professor David 

Siegel, in NY Prac, 5 136, at 232 [4'h ed] instrwLs that: 

[i]t is the law's policy to allow only an aygrieved person to bring a 
I 
I lawsuit . . . A want of "standing to sile," i n  other words, is just another 

way of saying that this particular pliiintifl is not involved in a genuine 

controversy, and a simple syllogism take. us from there to a "jurisdictional" 

dismissal: (1) the courts have jurisdictioii only over controversies; (2) a 

plaintiff found to lack "standing1' is !lot irivolved in a controversy; and 

(3) the courts therefore have no jurisdiction of the case when such a 

plaintiff purports to bring it. 

It) < ~ v c i .  i hm\baum, 36 AD3d 175, 1b1 (2d Dept 2006), the Court held that 

"l<]iaiidii ic t o  s i i c  i-tqtiires an interest in the claiin at issue in the lawsuit that the law will 

i + < u y i i i t  '15 ;I wi f i c - i cb i i t  predicate for determiniiig the issue at the litigant's request." If a 
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plaintiff lacks standing to sue, the plaintiff may riot proceed in the action. Stark v 

Goldberg, 297 AD2d 203 (1st Dept 2002). 

It is clear that plaintiff Deutsche Bank lams standing to sue since January 19, 

2007, when it assigned its ownership of the Castzllanos' mortgage loan to the Goldman 

Sachs subsidiary, MTGLQ Investors, L.P. The Court, in CamPaign v Barba, 23 AD3d 

327, instructed that "[tlo establish a prima facie case in an action to foreclose a mortgage, 

the plaintiff must establish the existence of the t iiortgage and the mortgage note, 

ownership of the mortgage, and the defendant's default in payment [Emphasis addedJ." 

See I-luuscliuld 1.111anc:c k ; i l l >  c C ~ Y .  C1J'Nc.w York v Wvnn, 19 AD3d 545 (2d Dept 

2005); SL';~IS A l u r u w  - -  L'LIJ-~. \ '1 hhhJ, 19 AD3d 402 (2d Dept 2005); Ocwen Federal 

Bank FSB v Miller, 18 AD3d 527 (2d Dep? 2005); U.S. Bank Trust Nat. Ass'n Trustee v 

Butti, 16 AD3d 408 (2d Dept 2005); First Union Mortgage C o g .  v Fern, 298 AD2d 490 

(2d Dept 2002); Village Bank v Wild Oaks, Holding;, Inc., 196 AD2d 812 (2d Dept 1993). 

However, in light of the fact that Deutsclx Bank has established the existence of 

the mortgage and the note, and defendant's defiiiilt in payment, the Court is denying the 

judgment of foreclosure and sale without prejucl ice. If Deutsche Bank moves to 

substitute assignee MTGLQ Investors L.P. as p I$ntiff, pursuant to CPLR 5 102 1, and no 

other material facts change, the Court will drant the substitution of plaintiff to MTGLQ 

Investors L.P., which will allow the proper mortgagee, the one with standing, to receive a 

judgment of foreclosure and sale. East CoamPI-loperties. v Galanq, 308 AD2d 43 1 (2d 
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Dept 2003); Lincoln Savings Bank, FSB v Wynn, 7 AD3d 760 (2d Dept 2004); CPLR 5 

1018; GOL 6 13-101. 

Conclusm 

Accordingly, it is 

ORDERED that the application of plain! Iff Deutsche Bank National Trust 

Company, as Trustee of Argent Mortgage Securities, Inc. Asset-backed Pass Through 

Certificates Series 2005-W4 under the Pooling :ind Servicing Agreement, dated as of 

November 1,2005, Without Recourse, for a judgment of foreclosure and sale for the 

premises located at 78 Van Siclen Avenue, Brooklyn, New York (Block 3932, Lot 45, 

County of Kings) is denied without prejudice. 

This constitutes the Decision and Order 

E N T E R  

v 

HON. MTHUR M. SCHACK, 
J. S. C. 

- -  
HON. ARTHUR M. SCWACK .ks.c, 
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