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Ceresia, J. 

 

Appeal from a decision of the Workers' Compensation Board, filed October 16, 

2023, which, among other things, denied counsel's application for an award of counsel 

fees.  
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Claimant established a workers' compensation claim for work-related injuries to 

her neck and head and was awarded benefits, subject to apportionment against a prior 

established workers' compensation claim. Thereafter, claimant was classified with a 75% 

permanent partial disability with the employer's workers' compensation carrier to 

continue payment of awards, subject to apportionment. The parties subsequently 

negotiated a settlement agreement pursuant to Workers' Compensation Law § 32, 

whereby claimant waived all future rights to workers' compensation benefits in 

connection with the instant claim in exchange for a lump sum, minus counsel fees – 

which settlement the Workers' Compensation Board approved. 

 

Shortly thereafter, claimant filed a request for further action, alleging that the 

settlement award was not timely paid, and sought a late penalty. Following a hearing, a 

Workers' Compensation Law Judge found that a portion of the settlement award was 

untimely and, among other things, imposed a penalty of 20% of the amount determined to 

be untimely to be paid to claimant. The Workers' Compensation Law Judge, citing the 

recent amendment to Workers' Compensation Law § 24, denied a request by claimant's 

counsel for counsel fees related to his efforts in securing the late payment penalty. Upon 

administrative appeal, the Board modified that decision by finding that the carrier failed 

to timely pay the full amount of the award and assessed a late payment penalty based 

upon 20% of the entire award, resulting in a late payment penalty of $12,083.13 payable 

to claimant, but otherwise affirmed the denial of the request for counsel fees on the late 

payment penalty. This appeal ensued.1 

 

We affirm. The issue raised here – whether counsel fees are payable in connection 

with a late payment penalty in light of the recent amendment to Workers' Compensation 

Law § 24 – was addressed and decided in our recent decision in Matter of Gonzalez v 

Northeast Parent & Child Socy. (232 AD3d 1011 [3d Dept 2024]). For the reasons set 

forth in that case, we find no basis to disturb the Board's denial of the request for counsel 

fees. 

 

 
1 The only issue on appeal pertains to the amount of counsel fees awarded. As 

such, the notice of appeal – which was filed in claimant's name – should have been filed 

on behalf of the law firm (see Matter of Tompkins v Bedford Stone & Masonry, 198 

AD3d 1031, 1032 n [3d Dept 2021]; Matter of Dzielski v New York State Dept. of Corr. 

& Community Supervision, 195 AD3d 1255, 1256 n [3d Dept 2021]). Nevertheless, in the 

absence of any demonstrated prejudice, we will disregard this error (see CPLR 2001; 

Matter of Tompkins v Bedford Stone & Masonry, 198 AD3d at 1032 n). 
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Garry, P.J., Pritzker, Powers and Mackey, JJ., concur, 

 

 

 

ORDERED that the decision is affirmed, without costs. 

 

 

 

 

     ENTER: 
                           
 
 
        
     Robert D. Mayberger 

     Clerk of the Court 
 

 


