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Plaintiffs.
- against -

ALLSTATE INSURACE COMPANY.

Defendant.

ALLSTATE INSURACE COMPANY.

Third-Party Plaintiff.

- against -

TRED RISSACHER, D.D. and DAVID BASS, D.C. and TR HEALTHCARE
MANAGEMENT, CORP.

Third-Party Defendants.

The following named papers have been read on this motion:

Notice of Motion and Affidavits Annexed
Order to Show Cause and Affidavits Annexed
Answering Affidavits
Replyin2 Affidavits

Papers Numbered

Upon reading the papers submitted and due deliberation having been had herein



defendant' s motion for an order I) strking the note of issue so as to permit defendant to conduct
additional discovery; 2) directing that such additional discovery take place; and 3) for an out of
state commission to take the depositions ofR. Scott Scheer, M.D. and George Braff, M.D. is
hereby determined as set forth below.

Plaintiff, a medical provider, sues defendant Allstate Insurance Company in breach of
contract for no-fault payments which plaintiff alleges it is entitled to from defendant. On July 20
2004 the court certified this matter ready for tral by short form order and a note of issue was
filed on October 18 , 2004.

Defendant first moves for an order herein strking the note of issue to permit the paries to
conduct additional discovery, or, alternatively, for an order directing the paries to conduct such
additional discovery. This branch of defendant's motion is denied. Defendant alleges inter alia
that I) plaintiff was fraudulently formed ab initio; 2) that it fraudulently biled defendant in that
services were never provided or not provided as biled; and 3) that those doctors who provided
the services were not licensed in New York State. In its motion defendant contends that it
became aware of the need to obtain additional discovery from plaintiff when it reviewed
plaintiffs tax retus for 1998 through 2002. Defendant asserts that based upon this newly
discovered evidence that it needs a response to a discovery demand dated October 5 , 2004 and a
further deposition of Dr. Joseph Vitoulis, plaintiffs principal.

I As set forth in plaintiffs opposition papers, plaintiff provided the tax retus and other
documents upon which defendant bases its need for the additional discovery in July, 2004.
Defendant never demanded the production of the documents until October, 2004 and, indeed

admittedly failed to serve same until it served plaintiff with the instant motion which included
the demand as an exhibit. The court may order par to comply with a discovery demand where
that par fails to respond to same. CPLR 3124. In the instant matter defendant had not prepared
the demand until after certification and, indeed, did not serve same until after the note of issue
was fied. Accordingly, under these circumstaces, the cour concludes that plaintiff did not fail
to respond to a discovery demand from defendant. Furher, defendant did not seek these
additional documents in a timely maner.

Accordingly, that branch of defendant's motion which seeks an order strking the note of
issue or directing that additional discovery be conducted is hereby der.ied.

The court grants that branch of defendant's motion which seeks an open commission to
take the depositions of non-part witnesses R. Scott Scheer, M.D. and George Braffs , M.

Defendant has adequately demonstrated that these witnesses may have performed medical
services for plaintiff despite not being licensed to practice medicine in New York State.

It is therefore:

Ordered, that defendant's motion for Open Commissions to enable defendants to take the
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depositions ofR. Scott Scheer, M.D. as a non-par witness in the State of Pennsylvania and that
of George Braff, M.D. as a non-par witness in the State of New Hampshire is granted; and it is
fuher

Ordered, that a Commission issue to any duly appointed notar public or any other
authorized person who may administer oaths pursuant to the law of the State of Pennsylvania to
preside over the deposition on oral questions under oath ofR. Scott Scheer, M.D. as a non-par
witness; and it is fuher

Ordered, that a Commission issue to any duly appointed notar public or any other
authorized person who may administer oaths pursuant to the laws of the State of New Hampshire
to preside over the deposition on oral questions under oath of George Braff, M.D. as a non-par
witness; and it is fuher

Ordered, that defendants shall bear the costs of conducting the depositions.

So Ordered.

Dated: February 25. 2005
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