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The following papers read on these applications for summary judgment:

Notices of Motion
Opposing Papers
Reply Papers
Memoranda of Law
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1, title to the motor vehicle was returned to Loretta Celardo. At the time of the

demo-

vehicle and affixed it to the Corvette, a vehicle for which license plates appear not to have been

assigned.

the

the

At the time of its purchase in 1984, Anthony ’s mother, defendant, Loretta Celardo, was listed as

title owner of the Corvette. From 1988 until 1991, Anthony ’s wife, Donna Celardo, was listed as

title owner. In 199 

25,200O.

The following facts are not in dispute. On May 20, 1998, plaintiff Tornello was a passenger in

a 1980 Corvette driven by defendant, Anthony Celardo. This defendant lost control of the vehicle,

and it struck a tree. As a consequence, Ms. Tornello is alleged to have sustained serious injuries. At

the time of the subject occurrence, the host vehicle was adorned with the dealer plate for Anthony

Celardo ’s demo-vehicle, a 1998 Nissan Altima GLE which he was permitted to drive by his employer,

Nissan. On the day of the accident, Anthony Celardo removed the license plate from the 

Upon the foregoing papers it is ordered that the motion by defendants, George, Loretta and

Bernard Celardo, in action # 1, exclusively, for the summary dismissal of plaintiffs complaint

pursuant to CPLR 3212 is granted as to George and Bernard Celardo, but denied as to Loretta Celardo,

and the motion by defendant, Gemini Enterprises, Inc. d/b/a Oyster Bay Nissan ( “Nissan ”), for the

summary dismissal of plaintiffs ’ complaints in Actions # 1 and # 2 pursuant to CPLR 3212 is denied

in its entirety.

At the outset the Court notes that a motion for consolidation of the above-captioned actions was

submitted and determined prior to submission of the applications at bar. The subject motion was

granted to the extent that the two actions were joined for trial, pursuant to this Court ’s order dated

August 



AD 2d 5 13;

AD 2d 756)

W here, as here, evidence to rebut the presu mp tion is sub m itted, but that evidence is

inconclusive, a triable question of fact is presented. (see, Dough ty v Johnson,  155 

§2108[c]),  this presu mp tion m ay be rebutted by evidence that another individual is, in fact, the

owner of the vehicle at issue. (see, Sosnowski v Kolovas, 127 

$388) An owne r is defined as a person having title to a vehicle. ( V ehicle and Traffic La w $128 )

A lthough a vehicle ’s title record constitutes pri m a facie evidence of o wnership (Vehicle and Traffic

Law 
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accident, records of the D epart m ent of M otor V ehicles continue to reflect Loretta Celardo as the

owner of the vehicle.

The identity of the title o wner at the ti m e of the accident is the subject of a vigorous dispute.

An thony , G eorge, Loretta and Bernard Celardo insist that title thereto w as transferred by Loretta

Celardo to An thony Celardo on M ay 14 , 1998 , six days before the accident. On that date, Loretta

Celardo allegedly executed the back of the certificate of title as “seller”, and An thony Celardo

allegedly executed the certificate as “buyer ”.The certificate of title w as dated and the odo m eter

reading w as recorded by G eorge Celardo, An thony ’s father.

Plaintiff, ho w ever, insists that the Celardos transferred the title to the Corvette after the accident

and back-dated the transfer in order to insulate G eorge and Loretta Celardo fro m v icarious liability for

the injuries sustained in the accident. Plaintiff further analyzes the history of legal title to the subject

vehicle in support of her theory that title w as only transferred subsequent to the vehicle ’s destruction

in the underlying accident.

An owne r is vicariously liable for injuries resulting fro m the negligent operation of the o wned

vehicle when operated with the express or i mp lied per m ission of the o wner.(V ehicle and Traffic La w



[ 1st Dept.])

In contrast, not a scintilla of evidence has been produced tending to demonstrate that either

George or Bernard Celardo were among the title owners of the subject vehicle.

Based on the foregoing, the motion for summary judgment dismissing the complaint is granted

as to defendants, George and Bernard Celardo, and denied as to defendant, Loretta Celardo. The

litigation against the remaining defendants in action # 1 is severed and continued.

Nissan seeks summary judgment dismissing the complaint in both the personal injury action as

well as the subrogation action initiated by Tornello ’s insurer to recover additional Personal Injury

Protection paid to Tomello. Nissan ’s liability in the two actions is predicated on the alleged

permissive use of its dealer plate on the Corvette at the time of the accident.

Anthony Celardo testified that he understood that he could use the Nissan dealer plate on owned

and non-owned vehicles, and that his understanding was confirmed by the insurance card for the

AD2d 112 

AD2d 292; Castillo v General Accident

Insurance Company of America, 111 

[4th Dept.]; French v Cliffs Place, Ltd., 125 

AD2d

998, 1000 

[ 1st Dept.]; Kindzierski v Foster, 2 17 AD2d 33 1 

[ 1 st Dept.] [defendant ’s evidence of

transfer was uncontroverted])

Furthermore, a summary determination is particularly inappropriate here, because the credibility

of Anthony, George and Loretta Celardo, who are possessed of exclusive knowledge of key facts,

should not be determined by affidavits, but by the trier-of-fact after cross-examination. (see,

Clemente v Grow Tunneling Corp., 235 

AD2d 222 

NY2d 8 10 [hearing held on issue of ownership];

cf., Pearson v Redline Motor Sports, Inc., 271 

Iv den 93 AD2d 246, 

AD2d 418; see also, Dorizas v

Island Insulation Corp., 254 

4

Sosnowski v Kolovas, supra; Matter of Chesworth v Block, 145 
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NY2d 826; see also, French v Cliff ’s

Place, Ltd., supra) Consequently, N issan ’sotion for su mm ary judg m entmu st enied.

Iv ds m d 58 AD2d 685 , 

AD2d 483 ,484; Taylor

v Bo tnick M otor Corporation, supra)

A s Nissan ’s denial of per m issive use is flatly contradicted by its e mp loyee, An thony Celardo, a

m aterial factual issue has been presented wh ich necessitates a trial.(see, generally Fulater v

Pal m er ’s Granite G arage, Inc., 90 

[3d D ept.]), but rather on the strong state policy wh ich seeks to assure co mp ensation to

personal injury victi m s of auto mob ile accidents.(see, B ro wn v Ha rper, 23 1 

1, 85 

AD2d

8 

Co rporatioo, 146 

AD2d 594) The estoppel is not pre m ised upon

principles of contract la w involving license plates (Taylor v Botnick M otor 

[4th D ept.]; Panzella v M ajor Chevrolet, Inc., 209 

AD 2d 839Rea m ore, 292 NY 292 ; G etz v Searles, 265 $388. (see, Reese v 

416), the dealer is estopped fro m d isclai m ing liability and denying o wnership pursuant to

V ehicle and Traffic La w 

§§415 and 

NY2d 260) W hen a dealer per m its the use of its plates

in violation of the strict statutory require m ents governing the dealer plates ( V ehicle and Traffic La w

5

de mo -vehicle he w as per m itted to drive.An thony Celardo further testified that N issan ’s owner, Nick

Guadano , expressly consented to the use of the dealer plate on the Corvette.

N ew Yo rk enforces a strong public policy to protect those injured through the negligent

operation of mo tor vehicles.(see, M otor V ehicle A ccident Inde m nification Corporation v

Con tinental N ational Am erican G roup, 35 


