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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: HON. PAUL WOOTEN PART _7
Justice ‘

TODD GABETTE,

' INDEX NO, 106695/07
Plaintiff, | | .
- agalnst- MOTION SEQ.NO. __ 003

NEW YORK UNIVERSITY, F.J. SCIAME
CONSTRUCTION CO., INC., KING CONCRETE

'CUTTING & DRILLING, INC. and LONG ISLAND
CONCRETE, ING.,

Defendants

‘ The following papers, numbered Fl to 5 were read on thle motlon by plamtuff for summary judgment
“pursuant to Labor Law § 240(1) e : : i Y

PAPERS NUMBERED

_ Notice of Motion/ Order to Show Cause —\L'Afﬂdavits — Exh|b|te ‘: E i F 2 L
A SWBI’II’IQ Affldawte -v-n—EXhlbltS (Met‘hd) - B ‘{ ;‘.h:_, AR, “ R 3._4‘ S ‘ o
Replying:Affidavits (Reply Memo) s

1

Inthis actlon Todd Gabette (plalntlff) eeeke to reCover damagee for personal |nJur|es

eccndent that occ ‘rred |n the course of hIS work at a |

EE‘ a'LP‘E B \

plalntlff $ motion. Dlscovery is complete and the Note of lssue‘ haei:

'!
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occurred, and defendant F.J. was retained by NYU to be the construction manager at the

[T,

project. King Concrete was retained by F.J. to cut three contiguous openings in the 4".5" and i
6™ floor slabs, approximately three feet by sighteen inches each, to allow‘ for the installation of
new ducts in the building. At the time of the accident plaintiff was employed as a steamfitter by
Trystate, which subcontracted with'F.J. to install/upgrade the HVAC system of the building.
Trystates' work included installing risers in the‘ basement of the premises and testing systems
throughout the jobsite. Plaintiff avers that in order to properly’teet the syetems the steamfitters
had to open a valve located on the sixth ifloor‘- a\nd in ord’erxto do so, on the day of the laccident l

plalntrff ‘went up a stairwell to the srxth floor whlch Was a concrete floor wrth Ioose Styrofoam R

| ‘laylng on the floor (Not|ce of Motlon ﬂ 4 Plalntlff examlnatlon before trlal (EBT) at exhlblt 5)

Plalntrff further stated that "the safety valve was about ‘lb 12 feet away fromr the starn/vell and

- ;he and hlS partner Tommy Grlvas (Grlvas) made a nght hand turn t k: proach the valve and

they started to walk straight ahead. As p|all‘ltlff wasl walkrng he stepped on a plece of N

“ “‘Styrofoam that Cracked and gave way cau§

(i)

Plalntlff alleges that he suetalned E oUsflnjurles frorn the‘ fall however plalntrff caUth

or about May 17 2007, plaintiff commence __|e actron‘by Summons‘and ,\/e'nfled Complalnt o y

alleglng violations of Labor Law §§ 200 240( ) and 240( ) In support“ f‘h_rs motlon plalntlff

' lm‘

submlts /nter e//a a copy of the pleadln_gs;l EBT trahscnpt of

i

Scott Jones F'J s employee and

Sel'lIOI' prolect manager a copy of the contract -between NYL a‘nd F J the contract between

F.J. and King Concrete; plaintiff's EBT transcnpt Afﬂdavrt of Gnvas an employee of Trystate

who walked to the srxth floor wrth plamtrff an_d‘zwﬁneseed the acmdent "‘nd't\he accrdent report S

" ; Pag'eljzl.of.,a _




documenting plaintiff's injury, sighed by S.J.’s site supervisor Arthur Bowen (Bowen)

As a preliminary matter even though plalntlff drecussee Labor Law § 241(6) in hIS
moving papers, F.J. and NYU proffer that plaintiff's motlon should be Ilmlted by the rellef
requested in his notice of motion, wherein plaintiff seeks only sUmmary Ju‘dgment'on his Labor‘
Law § 240(1) claim. In opposition F.J. and NYU' profferthat plamtlffs summary;udgment
motion should be denied because multiple i issues of fact eXIst whlch preclude the grantmg of
plaintiff's motion. Specrﬂcally, F.J. and NYU challenge plamtrffs rnjury and the manner in which

plamtlff states the accident occurred When the alle J "d_accrdent occurred Klng Concrete had,




Sherry), an orthopedic surgeon, who examined plaintiff and reviewed the med,ioé‘i\_reCords and

'MRI studies, and said letters state to a reasonable medical certainty that the MRI studies of

plaintiff's shoulders do not show any eviden‘ce of an acute injury (Opposition, exhibit E).

King Concrete asserts in its partielwopposition‘that the herein motion‘should'omy be
granted as against NYU and F.J. and not as agamst Klng Concrete, as'it is nelther the owner or
' the general contractor of the premlses As such Klng COncrete does not oppose the granting of

- plaintiff's summary judgment motlon as agamst NYU and F. J

‘§ 240 clalm even if he d|d not Completely fali throuth the_floo‘r ln support pla“‘:' L L

- gvarlous case law where the Court fOuhd




CPLR 3212 [b]). A failure to make such a showing requires denial of‘the motion, rega‘r‘dle‘s‘s‘of
the sufficiency of the opposing papers (see Sma//s v AJ/ Indus., Inc., 10. N-Y3d 733 735 [2008] S

Once a prima facie showing has been made however, "the burden shrfts to the nonmovrng party

to produce evidentiary proof in admrssrble form sufﬂclent to establrsh the exrstence of matenal ‘
- issues of fact that require a trial for resolution” (G/uffr/da v Citibank Comp., 100 NY2d 72, 8‘I
[2003]; see also Zuckerman v City of NeW York, 49 NY2_d 557, 562 [1980], CPLR 3212-[b]).

| When deciding a summary judgment motion,.t‘h‘e‘Court’s role is solely to deterntine'if ‘any

triable issues exist not to determine \the rnerit‘s of an\y.\“J | ssues (see S/l/man v Twent/eth

[
K
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than on the workers themselves (Strlnger v Musacch/a 11 NY3d 212 216 [2008] Quot[ng

Sanatass v Conso//dated lnvest/ng Co Ir)c 10 NY3d 333 338 [2008]) The Statut “p‘rowdes in

pet‘tlhent part

AII contractors and owners and therr agents ln the erectlon




or erected for the performance of such labor, scaffolding, hoists,

stays, ladders, slings, hangers, blocks, pulleys braces, irons,

ropes, and other devices which shall be so constructed, placed and

operated as to give proper protection to a person s0 employed

(Labor Law § 240[1)).

To establish liability under Labor Law § 240(1), the injured ‘plaint_iff must demonstrate (1)

a violation of the statute, and (2) that such violation was the proximate cause of his or her
injuries (see Blake v Neighborhood Hous. Serv., 1 NY3d 280, 287 [2003]' Cherry v Time
Warner, Inc., 66 AD3d 233, 236 [1st Dept ‘200‘9]) The statute can be \nolated either when no

protectlve device is provided, or when the devlce provuded falls to fUrnlsh proper protectl_on




Colp

DISCUSSION

As a preliminary matter, the Court will only address the relief requested in plaintiffs -~ .- -

Notice of Motion, as the Notice of Motion is controlling‘(sea The Rules of the Justices, pgs. 34-

35, http://www.nycourts.gov/supctmanh/UNIFRLrev-4-18-12.pdf).
The Court finds that plaintiff's fall into the unprotected hole in the sixth floor concrete

slab, which was approximately three feet by eighteen inches, even though he fell;pértially

fhrough and caught himself at chest level, presénts an elévatéd~re|ated risk and plaintiff's _ R P

injuries sustalned in preventing hlmself from falhrig all the way through are oompensable under o

Labor Law § 240( ) (see Feobenft/ V. Powers Chang 227 DZd 542 543 [2d Dept 1996] cmng

the helght from Whlch the planntlff feu[ the fanY ‘eif Y

[




claims, and as such the portion of plaintiff's motion for summary judgment as against King

Concrete is denied.

In plaintiff's EBT he testified that after cljmbihg the stairs to the eiXth floor there was

- nothing on the floor but concrets, construction dust, and pieces of Styrofoam all over-that were -
flush with the floor (Notice of Motion, exhibit 5, pgs. 34437) He further testifies that there was
- nothing to indicate that the Styrofoam p|eces were covermg holes in the concrete slabs (/d)

‘ The Grivas Affidavit further corroborates plalntrffs version of the accrdent Also the accrdent




-

toward plaintiff's damages, which are to be determinedat tral. Accordingly, the Courtfinds that _* -~ -

attached to NYU and F.J.'s opposition, have no bearing on the herein motion and instead go

plaintiff is entitled to partial summaryjudgr_nent, on the issue of liability only, on his cause of

action against NYU and F.J. for violation of Labor. Law § 240(1)
CONCLUSION

Accordingly, it is,

ORDERED that plamtlffs motion for partlal summary Judgment on the lssue of l|ab|l|ty

under Labor Law § 240(1) is granted as agamst NYU and F J only and itis fur‘ther

f‘,; -\ur\
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