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S I N K ,  F I L E D  

Defendants. MAR 3 1 2011 

Plaintiff is a shareholder in a cooperative located at 20 E. 9* Street in the 
County md State of New York. Plaintiff resides in Apartment &E, pursuant to a 
proprietary lease w@h 20 East 9' Street Owners Corp. (Owner), Plaintifl brings this 
action to resolve issues of noise he chims emanates from the apartment above his, 
Apartment 9-E. Plaiptiff Gprnpjains th& excessive noise has deprived him of the quiet 
enjoyment of his home an@ hag) created a nuisance; and further, he takes issue with 
the fact m t  Apartmgnt 9.E hatpot been forced to follow Houw Rules by the Orwner 
and Orsid Realty CQXP. manqger), the managing agent ofthe building. Defendants 
Andrew Southern and Rena Sinek reside in Apartment 9 4  wifi their young child. 
Owner and Manager bring this motion to dismiss pujsuant to CPLR 321 1. Southern 
and Sinek, by separate motion, also seek dismissal. Plqintiff opposes both motions. 

Specifically, plaintiff alleges in his complaint that 

Southern and Sinek regularly and routipely cause and allow loud and 
unremitting noises to emanate from theit apaqtment. Southern aneinek 
create such noise conditions at all hours of the day and night. The level 
of noise emanating from Southern and Sinek's apartment significantly 
exceeds the normal level of ambient sound that emanates from an 
average New York City apartment. 
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Plaintiff stateg that ae proprietary lease and house vies af the subject buildifig 
require that at least 80%. of the floor space be ,ccasp@ed w d  padded, an4 that 
Apaftment 9-E has failed to cover the floors accordingly. Plaintiff further ajlegqs that 

By reaqon of the& unwillingness and xefusal to a6;t with respeckto the 
nuisance created and maintained by Soythm and Sinek, Orsid qpd the 
Co-op have aided and abetted the creation and maintenance of said 
nui s awe. 

Plaintiff, by his first cause of action, seeks to have this Court 

permwently enj@ Southern and Sinek to cease and desist fiom 
creatinb, maiptaiging and allowing &konable levels of noise in their 
apartment, and direct that they place carpgting and padding throught 
their apartmeat in an amount sufficient to cover eighty (80%) p p  cent 
of the floor of the apartment occupieckby Sputhem and Sinek. [sic] 

Plaintiff, by his sewnd qause of action, seeks to have this Court 

direct that the dekndmts 40 E. 9fh St. Owners Corp. [sic] aneOrsid 
Realty Corp., as managing agent, t a k ~  all steps nwessary to ensure that 
Southep amj, Sbek permwently cea& wd desist fiom c r e a t q  and 
permitting lwd, cantinuous and unremitting noise to emanate’ frm the 
apartment wcupied by Southern &d Sinek, including, without 
limitation, aat $bey place carpetiag and padding throughout their 
apartmgnt in jm &ount sufficient to cover eighty (80%) per cent of the 
floor of the apartment occupied by SQuthern and Sinek. 

Initially, Orsid urges h& as a disclosed agenkof a principal, it had no authority 
to act independently of @e Owner’s directions, Orsid is the disclosed managing 
ageat of @ co-op, Qrsid was >%ound by its principal’s actions,” and thus was not free 
to act indFpendently to epforqe the lease or the House Rules. (Kaufman v, Tudor 
Realty Services Corp., 4 AD3d 2 12,2 13 [ 1 st Dept. iOO4J). 
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Owner argue3 that plaintiff has no -ding to compel it to exerciseits business 
judgment and pursw an Gtion against Southern and. Siflek for an alleged breach of 
the proprietary lease. Addjtionally, plaintiff has no gr;ivity to the proprietary lease for 
Apmment 9-E, and cannigbt seek to enforce its provisions. 

It j s  well settlQd that the decisions of co-op boa& we protected by the business 
judgment rule. (see Levandusb v. One Flflh Avenue Apartment Corp., 75 NY2d 
530[19901). “TJhe businefls judgment rule providGs that a court should defer to a 
cooperatiye board’s deterpinq&ion so long as the bsardracts far the purposes of the 
cooperatiye, within &he scQpe d i t s  authority and i rggod faith.” (40 West 6Th Street 
Corp. v. Pullman, 1 QO NY2d 147,153 [2Q03]). The board is presumed to act in good 
faith, and plaintiff b a r s  @e hvden of showing a *at the c o - ~ p  board breached its 
fiduciary duty. (see Jones v. &Trey Co-op Aparhnqts, I w  ,263 AD2d 33[1 stqept. 
19991). Without such a showing, judicial inquiry into theactions of the co-op board 
is prohibited, even though the results may show that wha& the co-op did was “unwise 
or iqexpedient.” (Id. at 36). 

Where there ig  an aldegqtion of nuisance creagd by noises emanating from a 
co-tenant’s apartmept, the cocperative cannot be hsld liable if “it did not create the 
auisance and had surrendqred control of the premises to b e ]  . . . tenant.” (Bernard 
v. 345 East 7Yd Owners Corp., 181 ADJd 543[lst Dept 19921). Here, there is no 
allegation that the Qwnw either created the nuisance, or rewined control of the 
subject apartment. 

The elements of a cgmse of action for a common law private nuisance are “( 1) 
an interference substantiql in wture, (2) intentional in oqigin, (3) and unreasoaable 
in character, (4) wi* a pepon’s property right to we aqd enjoy land, (59 caused by 
another’s conduct in acting or failure to act.” (61 We+ 62 Qwners Corp. v. C G M E W  
LLC, 77AD3d 330Clst Dept. 20101). Plaintiff alleges 

Southem an# Sinek regularly and routinely causg and allow loud and 
unremiming poise? to emanate from their apartmat . . . all hours of the 
day and nigh$ . . .[d]espite repeated reques@ . . .none of the defendants 
have @en any action to mitigate the noise emanating from the 
apartment . . .So~~tkrn and Sinek have refused to install carpeting and 
padding , , Skerlock has been deprived and continues to be deprived of 
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- the quiet enjQymat of his apartment md is subjected to unhealthful and 
intolerable levels of noise . . 

Plaintiffs pleadings, whkh allege ~JI intentiowl, sybstmial, and upreasonable 
interfereaqe with plgtintiff s qGet enjoyment, satisfy the elenwnts required to state 
a capse of action for conupon bw nuisance as a g a s t  Southerp and Sinek. 

On a motion to dismiss under QPLR 321k(a)(7) “...the court’s task i s  to 
deternine only whether ~e facts 8s alleged, acceptingLtlmrn p true a d  according 
plaintiff eyery possible fayorable hference, fit within any cogqizable legal theory.” 
(Ladenburg Thalmapn & co., Inc. v. Tim ’9 Amusemqnts, hc . ,  2 i 5  AD2d243,245[ 1st 
Deph ZOOQ]). 

Wherefore it i s  hereby 

OWERED a t  de@ndqnts’ 20 Ea@ 9* Street m e r ’ s  Corp. and Orsid Realty 
Corp.’s motion to dismiss is grmtad and the complqipt disr&sed in its entirety as 
agaimst said defendmts, apd th Clerk is dbcted tp entcr judgment accordingly in 
favar of said defendants; p d  it is further 

OmERED @at @ action is sewred and continued against the remaisling 
defendantsl; and it is m p r  

ORDERED that the caption be amended to reflect the dismissal and *at all 
hture papers filed with the c o w  bear the amended qapoon; and it is fuij%er 

ORDERED that coynset for the moving party shall serv~ a copy of this order 
with notice of entry uponjAe County Clcyk (ROOQ 141B) and fie Clerkaf the Trial 
Support Wice  (Room 1@), who are directed to nwk the court’s records to reflect 
the change in the captionberein; and it is hrther 

ORDERED *at defendrpnts’ Andrew Southern and R q a  Sinek’s motion to 
dismiss is denied; and it is M e r  

I- 
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OWERED that defendqnts Andrew Southew andRena Sinek are directed to 
serve an answer to the complaint within 20 days after service of a copy of this order 
with notice of entry, 

This constitutes the decision and order of the court. All pther relieEreqvested 
is denied. 

DATED: March 30,201 1 
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