SCANNED ON 8/8/2011

... GREGORY STEPHEN SELCH and , C \
" MELISSA JO FLEMING, . /MOTIONGAL.NO: .

'SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

'PRESENT: __ HON. PAUL WQOTEN PART _ 7
o Justice L .
PATRICIA BAKWIN SELCH, | INDEXNO. - 10607212010
| Plaintiff,  MOTION DATE
- against- ‘

'MOTIONSEQ,NO. 001

Defendants.

The followlng papors, numbered 1 to 6, weare read on this motlon to dismiss by dofondant Melissa

~ Jo Fleming, pursuant to CPLR 3211(a)(1) and (7).

’PAPERS NUMBERED

| "_Notlo‘erof Motion/ Order to Show Cause — Affidavits — Exhlbits ... | 1.2
Answering Affldavits — Exhiblts (Memo) e N Y
Replyingr‘A‘fﬂ‘\davIt‘s (Reply Memo) ‘ PRV R ‘5.6.‘” o

.Cros's-Motion: L lYes .‘No

Thrs is an action in equity by plalntlff Patr|c1a Bakwln Selch ("plalntuff’ ) agalnst her son

and daughter-m -law, defendants Gregory Stephen Selch ( Mr Seloh ) and Mellssado Flemmg
\ ‘,"_(“Flemmg") (oollectrvely “defendants ), to impose a constructlve trust over any surplus momes

= il reallzed from a sale of defendants cooperatrve apartment or e[ternatlvely, ,for unjust

r__f'renrichment Plalntlff alleges that she has paid $737, 348, 95 to eatiSfy a guaranty that she C
: "executed in connectlon W|th aline. of Credlt that was extended to Mr Selch in: ZOQE hl L E D i.___\v_._

o ‘defendants |nclud|ng for the purposes of paying expenSes releted to the cooper‘

‘_“-»apartment F’lalntlff olaims that defendants WI|| be unjustlyf‘e ‘

. proceeds of the Ilne of credrt were purportedly used for the eXcIusWe benefit of both Agm - 3 zn“

hed |f the property ls sold and o

e defendants are allowed to retain any' surplus monies without flrst rermbursmg pla'”t'ff for her .

expendltureepursuant_to the g,u_aranty;. Discovery has not commencedgand the,NQt‘e-of Issue -
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| f{has not been filed. Before the Court is Fleming’s pre- answer motion to daemlas pur3uant to
‘ ,:CF’LR 3211(a)(1) and (7), aeekrng to dismiss the complalnt as agalnet her on the grounds that.
(1) the complaint fails to state a cause of action for a conatruotive trust or unjust enrichment
because it does not allege all of the essential elements pf- ‘euch ctaims; and (2) there‘ i8 a
_defense founded upon documentary evidence concluswely establiehlng that the line of credit
: that plaintiff guaranteed was solely in Mr. Selch’s name, and not in Fleming s name Plaintiff
'”\has respOnded in opposrtion to the motion, and Fleming. has filed: a reply |

BACKGROUND :

_ A The Underlvmq Facts

The relevant facts as alleged in the complalnt are as follows Mr Selch and Flemlng
‘j‘were marrled on September 23 2000. They ||ve apart and have been mvolved |n hughly
conteeted dlvoroe proceedmge since 2007. Plaintiff i |s Mr Selch'a mother and Flemmg s - ‘
‘mother—lnrlaw ‘ “ | | o ' |

In- February 2006 defendants purchased, as husband and wrfe a cooperatrve
apartment Iocated at 1160 F’ark Avenue New York, New York ("the co op") for the prlce of

$2 225 000 They finant:ed a.portion. of the. purchase prlce wlth a idan from MB anam:lal

Bank N. A ( the Bank ) They allegedly still needed addttrona nanolng to pay tthe balance of %

_\;the purchase pnoe as well as to undertake extensnve re \Z dn

o ‘M'}co~op lbah pay monthly malntenance payments due to the‘cpwqp corpdratton and pey varloue |

o “-“\‘-\,iother household and Ilvlng expeneee ‘To cover these expenses dafendants purportedly

L ;d)btamed a llne of credit from the Bank in the princlpal sum of $2 750 OOO which they drew B

2 \“‘down upon from tlme to time

tn January~ 2008 after the rencwatrons were complete Flemlng;rmovedt th the cowop

¥ ay tha débt ﬁerwc,e Qn ~thg . s

‘Defendants purchaeed aharee of the.co-op’s corporation etoc:k and the tenant’s Intereet |n the proprletary': ‘__' o

o ‘-\‘lease pertalnlng to the co-op.
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N ‘_\r-Iegal fees

.rwlth defendants’ children. ‘befendants were separated atthe time and Mr. S_eloh had
commenced divorce proceedings. Fleming continu‘ed to live in the:co-op with th‘e;children and
. Mr. Selch resided at another location. | | |

In April 2008, the maturity date for the line of credit was extended. As further security
for the indebtedness, the Bank required plaintiff to er(ecute a;guaranty‘. Accordingly, on April 2,
2008, plaintiff e)(ecuted and delivered to the Bank a Consumer-Quara‘nty (“the Guaranty’),
| purs‘uent‘to which plalntiff.guaranteed‘the indebtedness under_ theline of credit uo to the
pri‘ncipal amount of $800,000, together with unpaid interest, collection cos\ts, and attorney’s
fees. | N

The Iine of credit was subSequently defaulted upon. The Bank then brought an action
for breach of contract agalnst Mr. Selch in the Clrcmt Court of Qook County, llllnols and on
Apnl 15 2009 the court |ssued a Final Judgment Order On Consent ('lthe Consent Judgment“)

| |n favor of the Bank and agalnst Mr. Selch i in the amount of $992 000 Defendants failed to pay

K B “jany porhcn of the outstandlng lndebtedness under the Cdnsent Judgment The Bank thereafter

' demanded payment from plaintiff in the pnnmpal amount of $800 QOO under the. Guaranty

On December 23, 2009 plaintlff entered mto a settlement agreement wlth the Bank ln

o evoldance of & Iawsurt (“the Settlement Agreement‘) Underthe Settlement Agredment plalntrffu

.' ‘l pald the Bank the pr|n0|pal amount of $700 OOO together wlth the Bank’s attdrney 8 fees of ‘\

o $11 361 877 in full satlsfactlon of plalntlff‘s obllgatlons under the Guaranty Plalntlff also pald an

o ’;addltlonal $25 987 08 for legal fees ln connectlon W|th servrces rendered by her own counsel

F’Ialntlff alleges that she has thus expended a tdtal of $737 348 95 in: connectlon W'th the o

o Guaranty and settlement Agreement and that she may mdu
On May 7 2010 plamtlff commenced the present lawswt agelnet.defendants ln the
L ‘fll'St cause. of actlon for a constructive trust she claims that the Benk lntends to commence .
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. foreclosure proceedings andthat the\ co-op will be sold‘ either by foreclosure‘o‘r:by defendente
' |n conhectlon with their pending drvorce and that defendante Wl|| be unjustly enriched if they are
allowed to retain any surplus monies realized from euch a sale without first relmbur9|ng plaintlff
. for her expenditures under the Guaranty. Plalntlff seeks to |mpoee a constructive trust, in her
fa\ror, over any surplus monies realized from a sale of the co-op ue to the \aggregate amount of
. ‘_‘the;moni‘es she has expended and will expend in connection with the.Guaranty‘ end“Set‘tlement
o 'Agreement. In the second cause of action for unjust enri‘chment,t pleintitf elterneti_t/ely seeke
:money‘damages in the aggregate amount of the monies expe_nded .an‘d to be expended in
| -oonnection with the Guaranty and Settlement Agreement. Defendente Vheue not yet answered

i the- complain‘t

B Flemlnq s Motlon To Dlemlss |
: n suppod of her dismissal motion, Flemlng eubmlts /nter ella a Consumer F’Iedge
| Agreement (“the Pledge Agreement”); a F’romlssory Note correspOndenoe between the Bank
end Mr Selch Ioan billing statements; and the Consent Judgment 2 Flemlng alleges that her
documentary eVIdence concluslvely eetabllshee that the Ime of credlt underlylhg the GUaranty .
wes solely in Mr Selch’ 's name, ‘and not her name.. o "
The Pledge Agreement |nd|catee that it was executed on Apnl 2 2008 (the same date

as the Guaranty) between Mr Selch and the Benk |n the principelzj m of $2 750 000 W|th a

maturlty date of September 21 2008 It was SIgned only by Mr' Seloh, end Was secured by an |
: mvestment account that Mr Selch melntalned and not by eny mterest m the co- op |

The Promlssory Note was. exeouted by Mr Selch m fevor of the Benk on September 21

RN \'3_, QQOB fer the same Iine of oredit of $2 750 OOO with a new rhatunty date of Merchf»2‘1 2009

S .

: 2Flemmg eubmits eddltlonal d0qument$ WIth her reply efﬂdevlt coneletlng of two memorendum ftOm the
Bank to Mr., Selch monthly. statements Issyed by the Bank to Mr. Selch; and dooumehte_tron pertaining to the. ‘
underlylng dlvorce proceedings. Since this evidence Is presented for the first ti - reply papers, the Cdurt wlll not

oonsider it (sea Moehln v Port Authoﬂty of New Yoﬂt 83 AD3d 5386, 536 [1 @ De D 23201 1])
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'The Promissory Note identifies the sole “Borrower” as Mr. Selch, and is signed solely by Mr.
Selch. | | |
The Bank’s loan billing staternents were sent only‘.to Mr. Selch.‘ In vadditio‘n, on March 2,
2009, the Bank wrote to Mr. Selch and advised him that the collateral on his loan had been
quuldate\d and that his loan balance remained due. The Bank thereafter commenced the lllinois
'3 geotion and oh\tei:ned the Consent Judgment agalnst\_Mr. Selch in,the?principal eum‘_‘ot*$992‘,000,
| which represented the amount then remaining due under th.eP‘Ieclge Agreernent and .

Promissory Note. Notably, the Consent Judgment was against Mr. Selch only, and not against

Fleming..

- In oppoeltlon to FIemrng s motion, plalntlf'f submits her own afﬁdawt end a Forbearance
: | ‘Agreement Adjourning UCC Co- op Forecloeure Sele (“Forbearance Agreement ) that was
“executed by the Bank Mr. Selch and Fleming on July 14 2010 Under the Forbearenee
Agreement defendante were afforded additional tlme to Iocate a purchaser for the co-op in
“order to aVOId a foreclosure sale The Forbearance Agreement provlded at paragraph 5(E) that

,.,‘.:‘.lf the preperty was eold within the allowed adjourned time, the proceeds from the Sale Would be
sl ) L ‘_"; ‘_"“‘ ‘\".:_‘ y . ) ) .

ﬁ‘fdlshursed as followe

‘ “fl[‘St; to the payment of any outstandlhg malntenence
~ agsessment, etc. due to Third Commonwealth Corp:; (the Cp»op
. Corp) second; to Lender,.in'the amount of $50\‘000,‘as a. .
C -forbearance fee third; to Lender In an ampunt!t fully setlefy the
' amount due under the Co-op loan to'the Borrowere, lhclwdmg‘
‘ attorneys fees and costs and expenses mcurred in: cohnectpon
- with the- scheduled sale, etc.; fourth, to. Lendeh n tne amount; of
. $292,000 plus applicable interest thereon andall.other: charges tO
-\‘fully satlsfy the Consent. Judgment in favor of the enden as .
against Greg Selch: fifth, to.the Borrowers-ag: th - or
\ othel’WtS& required by Iaw" (Aff in Opp., Ex
‘supphad]) R |

Plalntlff asserts in her af'fldavlt that notwlthstandlng tha sthe:| Premlssory ote was -

elgned only by Mr $elch end thet the Consent Judgment wae‘ einst Mr Selch only, Flemlng |

- "Page 5 of 12




_ agreed under paragraph 5(E) that the $292,000 balance is to come out of Flemin‘g"s‘ share of
- ‘the co-op sale proceeds as well.® Plaintiff therefore claims that Fleming has effectively ‘
acknowledged her co-equal liability for the line of credit indebtedness that plaintiff guaranteed.
Plaintiff also asserts that the Guaranty was never intended to be a gratuit0uetg‘ift for the benefit
of defendants, and that she fully expected that defendants would reimburse her for any
‘ rpeymenteshe haduto make to the Bank under the Guaranty. :

DISCUSSION

A M‘otion to Dismiss Standards

| | CPLR 3211(a)(1) permits a defendant to seek dismissal of a cause of action on the
ground that the defendant has a defense founded upon documentary evrdence The Court may-
. “\grant dlsmlssal when the documentary evidence submltted by the defendant conclusuvely
‘establlehee a defense to the asserted clalme as a matter of Iaw" (Leon v Martlnez 84 NY2d 83
88 [1994]; see also Goshen v Mutual Life Ins. Co. of N.Y., 98 ‘NYZ‘d-3‘1 4, 326‘ [2092,]; Kram
Knarf, LLC v Djonovic, 74 AD3d 628, 628 [1st Dept 2010]; “IMO‘ln’du:s. Inc. y"\Anderson'Kill &
Olick, P.C., 267 AD2d 10, 10 [1st Dept 1999)). B - |

OPLR 321 1(a)(7) permlts a defendant to eeek dlemlesal of a cause of actlon for fallure

o ‘to etate a clalm In evaluating a. motlon to dlsmrss pursuant to CPLR 321 1(a)(7) the Court

‘ 'ust afford the pleadlngs a Ilberal constructlon take the allega’none of the complalnt as true

o _‘and‘ prowde plalntlff the beneflt of every possible. rnference (EBC/ Inc v Go/dman Sachs &

x .:Co,, 5 NY3d 11 19 [2005] s66 also Harrls vIG Greenpo[nt Corp 72 AD3d 608 608 09 [1st

| ‘_Z_\.\“Deptr 20101 GorelikvMount Sma/ Hosp ctr., 19 ADSd 319 319[1et Dept 2005]) The sole

o ‘fjj:oriterwn is whether the pleadmg states a cause of actron and If from |te four comers factual

' :33‘: :_i;:le‘llegatlons arg: dleoerned WhIOh teken together manlfest any cause of actlon‘ oogrtlzable at law

* .‘:*‘['_dnsmlssal W||| pe denled (see Guggenhelmer v Ginzburg, 43 NYZd 268 275 [199'7], Harr/s, 72

Platntlff clelme that $292 000 Is the balence remelnlng after plalntlﬁ’e $700 000 payment to the Benk under“ ‘
: the Guarenty ' ‘ ‘
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R wAD3d a_t-609; Amaro ex rel Almazan v Gani Realty Corp., 60 AD3d 491, 492 [1st Dept 2009] [“a

coUrt‘may\f‘reer consider affidavits submitted by the plaintiff to remedy any defects inl' the.

complaint, the criterion being not whether the proponent of the pleading has simply stated a
cause of action, but whether he or she actually has one”]). |

- B. angt[ugtlve Trust:

Flemlng first seeks to dismiss plaintiff's cause of. actlon for a conetructive trust for fatlure
to state a claim. She argues that the complaint fails to allege any. of the elemente necessary to
| establrsh such a ‘clalm as against her. Plaintiff argues that the oomplalnt does set _forth the
requrelte elements for imposition of a constructive trust agarnst Flemlng |

A construotlve trust is an equitable rermedy employed to prevent unju&t enrlchment (see

o Slmonds 2 Slmonds 45 NY2d 233,242 [1978] Sharp v Kosma/sk/ 40 NYZ'd 119 121 [1976])

AR ‘““'f‘;? M ay be lmposed to: eatlefy the demands of jU$th9

53:. In general “four elements must be established before a court may grant thie remedyr (1)a
‘ confldentlal or fidumary relatlonshlp, (2ya promree express or |mplied (3) a trenefEr in rellance
thereon and (4) unjuet ennchment" (Panetta v Kelly, 17 AD3d 163 165 [1st Dept 2005] see

also Bankers Sao Life. Ins Socy vShakerdge 49 NY2d 939 940 [1980] Abacus Fed Sav

ek Lim, 75 AD3d 472, 473 1t Dept 2010]. As an equ" bie _&x?.lf-..ff‘“CM “’”5* :

Taklng pl’aintlff’e allegatlons as true and affording he ‘en‘efit 'of“ "ll fanrable

mferencea, the Court flnde that plalntiff hes sufficiently pled the flret elemenf Atth0ugh Flemlng
argues that the complalnt does not allege a confldentlal or ﬂdumary relatlonshlp between

Fleming and plamtlff elnce defendante were engaged ln bltter drvorce proceedinge When plarntrff

exeputed and eatlsﬂed the Guaranty lt is weII eetablished th“‘t confldentlaljb' f'duciary

3 rrelatlonshlp can grow out of mantal or other family relatronsh‘rp{e]" (M/n/er/ V‘Kmtz‘
2d 298 300 [Sup Ct NY County 2001], eee also Zuch v Zuch 117 AD2d 397 404 [1st Dept

1986] Re/nerv Re/ner 100 ADZd 872 874 [2d Dept 1984]) Here, plarntrﬁ eufﬂclantly allegea
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that a confidential, family relationship existed, as plaintiff was Fleming"s.mothepin-law.‘ The fact
| that defendante were engaged in adversarial divorce proceedings, even It plalntif_f slde‘d \With her |
son, does not require a contrary finding (see Cmqueman/ v Lazio, 37 AD3d 882 883 [3d Dept
2007] [a confldentlal family relationship existed among the ‘parties despite the fact that the
parhes subsequently found themselves litigating against each other]).
The Court further fmds however, that plaintiff has not sufr clently alleged the remalnlng l
“ three elements so as to establish a cognizable claim for a cons_tructlve trust as against Flemrng
\‘(eee Matter of AIpert, 37 AD3d 187, “189 [1st Dept 2007];‘ Ewart ‘v'Ewart; 78 ADSd 992, 993 [2d
| Dept‘\2010]-’ Delzer’v Rozbicki, 85 AD3d 1722 [4th Dept 2011]). | -
With respect to the second element, Fleming argues that the complaint falls to allege ,
any promrse on her part. Plarntlff responds that she has pled eufflment t’acts to eetablrsh that
there was an lmpl|ed promlse that she would be relmbursed by both defendante for her
| ‘ expendltures under the Guaranty, srnce it was her executlon of the Guaranty that allowed the
Bank to renew the llne of credlt that both defendants purportedly benefltted from Plalntlff also
clalms that Flemmg has acknowledged her co- Ilabrlrty for the. lndeetednesa under the llne of |
credlt ln paragraph 5(E) of the Forbearance Agreement ! 3*?‘: A R

17

The Court t" nds that plalntlff hae pled no allegatlons sufﬁf‘:; ”“t to support flndthg of any

pron‘rlee exptese or lmplled made by Flemlng to plalntlff in conne Gl on Wlth the Guaranty (See
So:volettl v Marsala 61 NY2d 806, 808 [1984]; Khoury v Khoury. 60 AD3d 539 540 [1st Dept
2009] Samantha Enters v E/lzabeth St 5 AD3d 280 280 [1st Dept 2004] Ewart 78 ADBd at

993) F’lalntlff hae eesentlally conceded and lndeed the doeumentary evrdence establlshes,

| that the Pledge Agreement and Promlseory Note underlylng the lrne ot oredlt th plalntlff

B ‘n 2 guaranteed were elgned only by Mn Selch and not by Flemlng lndeed, ‘even P \,ere was an

‘ lmplled proMrse of relmbursement made to plalntlff by Mr. Selch nQ faote are alleged from
whlch a 3|mllar promlse may be mferred on the part of Flemlng Nor does the Forbearanoe :
Agreement standlng alone prowde a suffrcrent basis upon whlch to ﬂnd an lmphed promlse
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made by Flemmg to plalntlff regardrng the Guaranty
- As to the thlrd element, Fleming contends that plalntlft’e actions wlth respect to the
: Guaranty were entirely voluntary and that plaintiff has not alleged a transfer made in rellance
upon a promise by Flemmg Plaintiff argues that her executlon and delivery of the Guaranty
was not a gratwtous act, and was done in reliance on an lmplled promise that ehe would be
- relrnbursed by both defendante for her expenditures under the Guaranty
| Plalnt|ff has not pled euff cient facts to establish the transfer element (see Frydman &
Co. v Credit Suisse First Boston Corp., 272 AD2d 236, 238 [1st Dept 2000]' Alpen‘ 37 AD3d at
189; Ewart 78 AD3d at 993) Although plaintiff argues that she executed and dellvered the
‘Guaranty in rellance on an implied promlse by both defendants ehe doee not dlepute that the
‘F’Iedge Agreement and Promlssory ‘Note were signed solely by Mr Selch Her mere»allegatlon
gthat both defendante benefltted from the Guaranty is msufﬁbient to establrsh that plalnt|ff made o
a tranefer in rellanee ona promlee by Fleming (see Dor/a v Masucor 230 ADZd 764 765 66 [2d
Dept 1996] [bare conClusory agsertion regarcllng ourcumetancee for a oonetructlve trust whlch
wae contradlcted by the documentary evndence and expresely demed by the defendante, was f_ |

insufficient to eetablleh promlee or. tranefer elements] Matter of Nbble, 31 ADBd 643 645 [Zd h "

Dept 2006]). - o
Wlth regard to the fourth element Flemlng arguee that' “'e complalnt l’an to:8 ‘

T ,unjust enrlchment becauee there are no allegatlons that Flemlng aoqulred plamtnl‘f's property o

1 Nk

and was 6nnched at plalntlff’s expenee In eppoeltlon plamtlff arguee that |t would be extremely

_:‘unt’alr to permlt defendants to retaln the beneflte of plalntlff'a payments under the Guaranty

: }I‘excluslve beneflt for{purpdses related te the co-0p.

The. underlyrng purpose of a constructlve trust i |s to prevent n_rlchm ’nt (see

't‘elnce the proceeds of the line of oredlt we : ‘_;lueedrfor both defendante SR ‘

i \Sharp. 40 NY2d at 123) “A person may be deemed to be unjuetly enrlched lf he (br ehe) hael.- o :, o

o recerved a beneflt the retentlon of whloh would be unjust. A cdnolueron that one hae been o
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' \_linfrom the Guaranty simply because she llved in the co- op and presumably usedjthe prooeeds

o tfrom the llne of credlt to pay for expenses retated to the: co-op are maufﬂclem tp establish the

S “.s?fEmtz v Segal Lmng & Eﬂ/tz 142 Apzd 710 712-13 [2d Dept 1988])

unjustly enrrched is essentially a Iegal inference drawn from the clrcumstances surroundrng the
. “ transfer of property and the relatlonshlp of the partles” (id [cltatlon omltted] 506 a/so |
Cmquemam, 37 AD3d at 883 [*As to the element of unjust ennchment, a person ig unjustly

: enriohed when retention of the benefit received would be uanSt censidering»the gircumstances
of the transfer and the relationship of the parties"] [internal quetations omitted]; Nakamura v

o FU]II 253 AD2d 387, 390 [1st Dept 1998]) o

| Here, the cOmpIalnt fails to allege fatts sufficient to establlsh thls element because
pla‘intlf'f has not adequately‘alleged that a benefit was bestowed upon F‘Ieming asa resutt of

_ plarntiff‘s executlon of the Guaranty, the retention of which would be unjust (sée M&B Joint

_ Venture Inc. vLaurus Master Fund Ltd 49 AD3d 258, 258 [1st Dept 2008] Kr/nos Foods, Inc.

v Vintage Food Corp., 30 AD3d 332, 333 [1st Dept 2006].Prq$pec_t Plaza: Tanant ‘Aesn., Inc. v
New York City Hous. Auth. 11"AD‘3d 400, 401 st Deptf"zom]) T'hef;décunténtary"évidence

‘ establlshes that the Iine of Credlt that plalntlff guaranteed was extended in. 2008 based on a
Pledge Agreement and Promlssory Note that were exeoUted only by Mr Selch and the -

Consent Judgment, pertalned only to Mr Selch Thus, any beneﬂt that mayr-h‘ave ‘esulted from

e[ement of unjust enrlchment (see Old Republic Natl Tlt Ins Co v CardinaIAbstract 14 ADSd

Therefore,y the eomplalnt falls to state a cause of actlon for a Gonstructlve.trust as

' ,_\against Flemlng Acoordmgly, Flemlng s motlon to dismiss the f|rst dause of actlon seektng a
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construotive trust as against her is granted.
c. M_Eﬂﬂﬁlllm_t
Flemtng next argues that plaintiff's second cause of action for unjust enrichment should
be dismissed based upon documentary evidence and for failure to state a claim. - Fleming
argues that the documentary evidence conclusi\{ely establishes that the Guar‘ahty did not
behefit her at plaintiff's expense, and thatplaintiff merely acted“a_s"a.\/‘oI“Unteer‘ in guaranteetng
the line of credit for her so‘n. Plaintiff argues that rthe docurnentary evidence fails to refute the-
facts alleged in the complaint which she claims establish the elements of her claim for u'njust.
enrichment or at the very least, raises factual disputes that preclude disrniss’al of the COranaint
Unjust enrlchment is a qua3| contract theory of recovery, and is an obhgatlon lmposed
‘ by eowty to prevent |nJust|ce in the absence of an actual agreement betwoen the partles
concerned" (IDT Corp. v Morgan Stanley Dean Witter & Co 12 NY3d 132 142 {2009]) “The
essential mqwry in any claim for unjust onrlchment .08 whether it is agalnst equlty and 900d
conscience to permit the defendant to retain what is sought to be returned" (Paramount Ftlm

Dlstrlb Corp v State of New York, 30 NYZd 415 421 [1972]) To successfully plead unJUSt

P !" :
Py ‘

ﬂ ennchment a p|aintlff must show that (1), the other party was enrlched (2) at that pa

| expense, and (3) that |t is agalnst equfty and good consclenoe to permlt the oth ! artyvtd retam

what is sought to be recovered (eee Mandar/n Tradmg Ltd v erdenstem 16 NY3dl 73 182
: '[201 1L Georg/a Malona & Co Inc. v Ra/ph R/eder 926 NYSZd 494 [1st Dept 201 1]) B

The facts as pled by platntlff are msufﬁment to support an |nferenoe of UnjL,lSt enriohment g

o {‘_J: A warranting the mterference of equlty as agalnst Flemlng As found above in the Court s

‘:[dtscussmn of the constructlve trust elements the documentary evldenoo undisputedly

| ;establtshes that the 1Pledge Agreemeht and Promissory Note underlying the Imd of ¢ :

: , ‘plalntlff guaranteed Were signed only by Mr Selch The complalnt fatts to establlsh a
| cognizable claim that Flemlng recewed a beneﬂt from plaintiff for Whlch she was unjustly

- ‘;enrlched at plalntlft"s expense (see Non‘h Salem Psychiatrlc Servs v Meddo Health .S'olutIOns
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if_"\Dqted Auguat 3 2011

. Inc 50 AD3d 986,‘987 [2d Dept 2008]["Although the plalntiffs seek to recover ona theory of
~ unjust enrrchment thelr cause of action does not contain the necessary allegation that the
- defendant unjustly received something of value at the expense of the plaintiffs"]; CDR Creances
S.A. v Euro-American Lodging Corp., 40 AD3d 421, 422 [1st Dapt 2007]; M&B, 49 AD3d at |
- 258). ) |
N The:CoLIrt therefore'finds that the cemplaintvdoes‘not 1allege facts s:uﬁ’ici'ent, to support
pljeintiff's‘cla‘im for unjust enrichmehta_s egaihst" Flemihg. Acco-rdingly,r ‘Flemlng"‘s _moti‘o‘n‘ to.
‘d‘_lsmlss the eecond cause of action for unjust enrichment as eéainst her i granted. ‘

For these reasons and upon the foregolng papers, it is,

ORDERED that Fleming's motlon to dlsmlss plalntlff’s flrst caUse of action for a
. JZ‘H’construotlve trust and second cause of actlon for unjust ennchment is granted and it is further
| ORDERED that the Clerk i dn‘ected to enterjudgment dlsmlssmg aII CIaims ln the -
. ‘complalnt as against Fleming, and iti |s further | e

'ORDERED that the remamder of the agtion shall continue and it is further SRR I

ORDERED that the remalnlng parties are dlrected to appear ata prellmlnary coriferenoe

on September 7, 2011 at 2: 30 p m, |n Part 7, at 60 Gentre Street’ and |t is further

L ORDERED that Fleming shall Sory :] copy efrth H‘Order wlth notlca of entryr, upon aII

‘ pafﬂea o .

AUG a Zﬂtt
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