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Petitioner, Lndex No. 1 173O8/09 

-against- 

JOAN B. LOBIS, J.S,C.; 

Petitioner Anthony Capparelli brings this Article 78 proceeding seeking to annul thc 

determination by respondent, the New York City Department of Housing Preservation and Development 

(L‘HPD’), to terminate his rent subsidy, which he received pursuant to Section 8 of the United States 

Housing Act of 1937 (42 U.S.C. Q 14370, commonly referred to 89 a “Section 8” subsidy. For the rcasons 

discussed below, the petition is denied, 

Petitioner has resided With his Wife and three children in 3 10 Greenwich Street, Apartment 

1 0-L, in Manhattan in a complex known Independence Plaza (the “Apartment”) for over twenty years. 

The complex WBS rent stabilized until 2004, when new owners took over and opted out of the Mitchell 

Lama rent stabilization program. In 2004, petitioner and several other tenants in the complex began 

receiving Section 8 subsides through HPD in order to pay for the market-rate rent. Section 8 is a needs 

based rent subsidy program. Family income reporting is an integral part of the program. On his initial 

Section 8 application, dated April 2 1 , 2004, petitioner reported that he was self-employed as an owner of 

a restaurant and listed his income as $8,161 per year. He also reported that his wife was employed by the 

Supreme Court Records Online Library - page 2 of 7 



Department of Education and listcd her income M 515,355.55 per year. In 8 notarized latter dated 

November 1,2005, petitioner reported that he no l q c r  owned thu mtaurant. He reported that ha wlls 

unemployed, but was not 0011whg unemploymunt. In 2006, pttitloacr again reported that hc was 

unamploycd In March 2007, HPD used the Department of Housing and Urban Dwelopmcnt's Enterprise 

Income Verification datebare (the "EN") to veripV pitionor's application. HV revealed that petitioner 

was employed by City & Suburb  Dalivtry System, IN., since on or about June 30,2005. It fluthcr 

revealed that petitionar had earned over $52,000 between June 30,2005 and September 2006. The EIV 

also revcnlcd that petitioner's son e d  over $6,OOO in unreported income, while working for two youth 

recr~ational propnu, h m  latc 2005 to about Soptombw of 2006. 

On March 30,2007, HPD sent to petitioner a ptcrmination notice, advialng patitionor that 

his Section 8 subsidy may be tuminated h u m  the EIV revdud that he mny have underreported his 

income. The notice listed the mount of income that it kliwcd petitioner fnilcd to report as wall a3 the 

sources of the income. HPD set a data of April 13, 2007 for a c o n f m c e  in order "to ccsolvt the 

disrepmnaies found and rcdctedno an accumteeatlmata of [the] household income." The notice set forth 

hat thc conference can only be ~UoUrmd due to M mqoncy  and must be n d j o d  no later than three 

days before the confarcnce. The notice ale0 w m d  that fnilurc to attend the codomme could result in 

tmdnation of the Scctlon 8 aubridy. Petitioner Mlcd to attend the conference. Acc~rdbg to petitioner's 

tmtlmony at the later informal haarlng, he called to rcschcdula the conference. On April 13,2007, a 

second pra-tarmination notice w a ~  mnt to ptitiorm; setting down April 27,2007 BI tho new conftrencc 

date. Petitioner a& Mlcd to attend. According to Ma h#vIpg testimony, petitioner contacted W D  lo 

adjourn the confh.enC0. He also tertlfiad that the notice raqulrad that ha and hir non attend the confcrcnc~. 
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Since his son could not attad, putitioner did not think he rhould attend the c o n f ~  done. On June 29, 

2007, HPD a n t  pdddonar a nodue of Section 8 subaidy terminntian. Tha notice listed hia failure to attmd 

the April 13,2007 conference and hia Mlure to report h mund $58,000 in inwmo M grounds for the 

termination. The notice gave peritloner tvmtyaa  clap to r q w s t  an i n f d  huaring to appeal the 

terminatton. Pdtionarrnadeeucha~cquastonJdy l0,2007Writingthat”[hcl aakcdaaveraltimatohava 

the April 13th hearing rtschduld.” On Novambar 13,2007, HPD notified petitioner that his informal 

haaring would take place on April 9,2008. 

P&onw attended the h d n g  WIthout counsel kfore Hear@ OffhZachery Edingar. 

He admltttd to underrepotling his Income, Psdtlontr d d  it wan a “[dlumb md‘ for him to claim that 

ha WM unemployed. He apparently ad not think he hsd to rcport Ma earnlugs born City & Suburban 

Delivtxy Systems, becauae it did not provide atcmdy cmploymcnt. Patidom also tsdfiad that he io no 

longer employed by City & Subwbnn Dallwry Syrtam. 

On May 11,2009, H a h g  Offica Wger  issued hia dacisfon. He found that petidom 

”tsscntialJy verified" thc ElV Faport during tho M n g .  However, he could not usc this h.fomation, alone, 

to sustain the decilsion to terminate ptitiom’n puboidy, becauw it %ai not obtaInad prior to WD’s 

d n g  of the Twination Notice.“ Tho H e  Of’fim did not conaider pcdtfonor’a M l w  to rcport his 

son’s h m o  signifimt on itr own. Mora hprtant lo H a  Officer Edinger was petitioner’s falac 

letter h m  Novmber 2005 Y wcll ae ptitioncr’r unmaoneblc and unexcuacd failure to attmd two 

mandatory confcncaa. Hearing OMmr Edhgar considetad thIa to ba widanca of petitioner’s persistent, 

“lntcntiod obfwcntion or delay in mubmitdng Wrmation” to HPD that allowed petitioner to unfairly 
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collect around s 1 7 , ~ o  in subsidiw. H d ~ g  Officer Edingar upheld HPD'a ddaion to terminate 

ptldoner's rubsidy and mnda the termination cfficdvt on June 30,2009, 

Around July 9,2009 petitioner filed a prppp Articlo 78 petition. The putition WBS assigned 

to the Honorable Richard Braun. Juatiw Bmun recud himself from the case on !kptanbcr 3,2009 and 

it wm randomly rtaasigncd to tho undarsignod. On September 21 I 2009, attomcya for respondantl mnd 

newly retainad counsel for petitioner signed a stipulation, nwrdered by the unhignud, in which 

petitioner agreed to withdraw the E pctition and file an amandtd potition. 

In an Article 78 p m d n g ,  tha wulz'i review of an adminlstratlva adon is limitad to a 

dotemination of whsthar that admlnlstmtive decision was medo in violation of l a W  procadura, whether 

it is arbitrary or capricious, or whehr it WBB afFatcd by M m r  of law. C.P.L.R. 1 7803(3); ro Pa 
34 N.Y.2d 222,231 (1974). "Thu arbitrary or capricious test chiafly 'relates to whotkr 

a particular action should haw been taken or is Justified and wtwtkr the administrtadva action ia 

without foundation in fht.'" Id (ojtqtlon omitted). A &lcnnhtIon Is comidarcd "arbitrary" whm it Is 

made "without sound baris in ream and ir pnarnlly taken without ragard to tha facts." Id, In an Article 

78 review, the court m t  redctermtne fhdlngs of fact or mdlbllity. New Y- 

Butb, 42 A,D.3d 314 (1st Dep't 2007). An admldstrative dcterminatior+cvcrr if not arbitrary and 

apnc louway  be wt aside only if tho punlshmmt or penalty impomd "is so disproportionate to the 

offcm, in the light of all the chmstnma, ns to be hocking to one's sum of fdmm." pnU 34 N.Y.2d 

at 233 (internal quotatiom and citations omitted). 
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Petitioner argua that HPD's dwision to his Saction 8 subsidy in arbitrary and 

capdcioua and that tha penalty is shmking to OM'I m of fdmcss. R a a p o h t  opporsr the petidon and 

nrguca that the mattcr mwt be transferred to ths Appallate Division. G m d l y ,  when a dctermjMtion ia 

made from a hearing md w claim of usubrtturtial widend la raised, pursuant to C.P.L.R 6 7803(4), the 

mmcr must be t ransfsd to tha Appnllatc Division. But, If no iswos am raid hvolvhg rubstantid 

avidaxe, a transfm is not requid 7, v. Qoldia 95 A.D.2d 666,667 (1st Pap't 1983); 

m v s - W -  196 Miacld 56,5# (Sup. Ct. Bronx Co. 2003). H a c  pehtioncr's plcadhy 

do not rairro any fnctual h u e s .  

Petitioner door not di8putQ that he failad to mport hwm. He dcw dispute the Heahg 

O f h r ' s  determinatfon of his masoning fbr not raportins income. This &endnation wm besad on the 

Hearing Officer's findings of fkct sod credibility. Aa mh, the dctcrmInation- wau not arbitmy and 

capricious. 

Tendnation of W o n  8 dua to the failum to rcport income is typically not shocking to 

one's stme of Mma. e v, Q& of New && 2010 N.Y. Slip Op. 02667, -A.D.3d 

- (1st Dupt 2010); v. DQppypg 59kD3d 269 (1 a Dep't 2009). Althaugh pctidoncr 

has bean a tanant in the Apartmait for twenty yam, ba hrs only ken a S d o a  8 subsidy miplant ahcc 

2004 apd hls misconduct4.t. withholding infoirnadon about his income and failing to attand mandatory 

con.fcrencc~---urrcd ln 2005,2006, and 2007. He knowingly, rtpcatedly misstatad his employment 

status and did not provide good c a m  fwhis'failurc to appuunttha April 27,2007 r#chaduled, mandatory 

conference. The c a w  tha! pddonar cite8 involvin8 tomb from Indapbndcnca Plaza, who filed Article 
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78 petitiona eftet losing their Section 8 auMdiw and m p b d  their eligibility pursuant to stipuldom of 

settlement, are diatinguiahablu h m  tho facta above. A d o w  of the patition b m  v. New YQdE 

k ( h d a  No. 1 12807M8) meals that the tenant 

there failed to report a bonua that ha mivad .  A =view ofthe petitions from v. Y. New Y a  

V. NawYQ& 

(Index No, 1 13278/08) d a  that thoaa 

tonantm. hiled to report the income that a child emed fkam a part-time job. In &I& the totd mported 

Income WLU appmxhately $8,000, Here, petltiomr withhdd reporting a aipificanl mount of incorno 

and I-lPD'a Hearing Q f b r  found that ha did 90 intentionally. In li@t of @ionet's milconduct and the 

ban6flts hc mlsappropriatsd from it, it wmot tm mid that the tormidon of tbe Section 8 Bubaidy is 

shockin# to one's sensa of fhinrcsl. a v, New Y- 40 A.D.3d 235 (1st 

D a v m  (1pdax NO, 1 12806l08) and 

Dcp't 2007). 

Accordingly, the petltlan Is dcnIwl and the proceeding is dismbed. This constitutw the 

decbbn, order, and judgment of' tho court. 

Dated. Apdl ,2010 
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