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The following papcrs, numbered ‘1 to were read on this motion to / for  

--I PAPERS N U M B E R E D  

Notice of Motion/ Order to  S h o w  Causo - Affidavits - Exhihits ... - 

~~ Answering Affidavits - Exhibits - 

Rcplying Affidavits _ _  . . . . . . . -. 

Cross-Motion: 1- I Y e s  1 . 1  No 

Upon the foregoing papers, it is ordered that  this niot ion 
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- n g i  i I i s t - 

The hc ts  iri this casc, in he i r  simplicity, illustratc thc state or pr-opcrty 

~oreclosurcs in New York imd thc ccoiioiiiic relationship hetivccn banhs aiid Iheir 

horrowcrs, ;is well ;IS the s~~rrouiicliiig ironies. 

I'hc instant mution is bl-ousht by tlic ow~icr ol' ;i six uni t  rcsidcntial blrildiiig i n  

which Ihe principal, Imiir I Iutchins (Hutchins), also maintains an officc for the practice 0 1 '  

law; i t  is locatccl in  Ilarlcm. The Owner, (I)efeii~aiit/~)wncr), lcll behind on May and 

June 2008 ~ n o r t y g c  paynicnts in tlic irinuunt of$3,730.94 cnch. I n  June, I)lai~~tiff(Ranh) 

prcpiircd LO coiriiiie~ice legal actioii, a i i d  on Junc 3 0 ,  20i)X, Plaintiti' did ccmtiicncc iin 

action in t h i 5  C'ourt, fi liiig 3 S L I I I I I ~ I ~ I I ~  nnd complaint ;ind reqiie:t for the appoinlmcnt o r  ii 

Receiver. 1 Iiereafier n inotion was iiiadc lor tlic appuiiitment of n fCeferec for tlic purpose 



ol‘;iri accounting :u-id salc ot‘C)wncr’s building. c h V 1 7 c ~  dehiiltccl by not appc;iriiig in the 

aclion or  interposiii~ ai1 aiis~vcr. 

’Thc Ownur now seeks to vacatc this dcfiiult. This dccisi(-)n ;iddresscx only lhc 

abscncc ol‘opposition to tlic drul ic  rciiicdy o C  Ibrcclosirre anc l  whcthci- t h a t  dcliiiilt slioirld 

he vncatcd ;ind ; I f 1  ;lll,s\2iel- meptccl.  

‘l‘lio l~’ l~i i r i t i~ . l . s~cl~i i i~ to i;ikc posscssioii ol’aiicl prcsumahly sell tlic prupei-ty is 

Washing~un Mu1 uaI Hank. It is C C ) I ~ I I I I ~ I I  linowlcdgc lhat h c  Lla i ik ,  oiioe tlic riation’s 

largcst, liiilcd late in 2008, but w i i s  rescued I>y the I;I)IC appointing a ICccuiver who sold 

it to  Cliasc .IPMorg;iii \villi cslraordinary priblic assisi;ince. I I I  totlicr ~ w w l s ,  the bank was 

“hailccl (-)iit.”Scc 13 IJSC: 521 I ,  12, 1LJSC‘ 53 10 (2008) 

‘I’hc two late and rejected payiiiciits wcrc, according to the ai‘lidavit of1 Iulchins, 

thc Owner I ,l.,C’s principal and propcrty inanagcr, duc to rcsidcntial tenants heing unablc 

to pay thcir rcnt. l i e  soon tendered tlie payments plus lcgal fccs, birt his checks were 

rcjcctcd. He then presented sufficient funcls to bring thc account cirrrent by tetidei-iiig n 

check iri tlic siiiii of $ 1  7,446.50, including pcnaltics, intcrcst and legal fees. ‘Tliat, loo, 

was rcjcctccl by thc Bank. At some point, in im ellbrt to meet the mortgage obligations, 

the Owner filed n cniiiplaiiit with thc Ranking rkpartiiicrit about thc Bank’s proceduros 

mid about Owner’s efforts. ‘l’lie 13aiik tlim chosc to accelcratc thc cntirc loan rcqiiiririg 

the jxiyment of $470,000.00, plus penallics, inlerest and legal fees. Ilespite tlic (-)W-IIC~’s 

undisputed efforts to pay tlie Hank, the Bank nevertheless brought proceedings to 
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Lhir i iy  r)cli.ndmt’s unavailing coiiimiinica~ioiis with tlic k i n k ,  it is alleged - - and 

.Iulic 30, 3008, wcrc lilecl in this C‘oiirt. 

C‘PI,R 303, and alsu 011 various governmciit entities. A Ikw days ILiter tlicy were allcgcdly 

I)oe/r3obby Simm dcscribecl as :i tenant in thc building. Even if thc 13ank hael no duty to 

alert rkl‘cndant to thc possible litigation, and cvcn if h e i r  scrvice methods are 

pentiissihlc, they clearly clccted not to ai‘fecl the rnosl reliablc available scrvict: - - 

personal scrvicc - - susgcsting b;td faith by Wasliiiigton Mutual, cspccially whcn t dicii 

with their rcfisiil tu accept payment aftcr only two i-rionths oi‘ htciicss, ;is well as thcir 

decision to accclcrate te ciitirc loan. 

3 



Dckntlant now moves hascd c)ii lack of notice of the aclion nnd iniended 

forcclosurc which c;iiisecI tlic dcfault and nccc-ssitrrtcd this application 10 vacate. 

Hc rclics on ihc well est;il?lislied staiidards. CTLR 3 102(d) ~~roviclcs that ‘‘lulpon 

the applicatiori of a party- h e  court mny esteiid the tiinc to appear or plead, or coiiipcl thc 

mxptuiioc of‘ ;I pleading Liiitiiiicly scrvcd, upon such terms as may bc just and ulx)ii  i i  

showiris ot’ rcasonahlc C N C L I S ~  For the delay ot’ default.” The coiirt must consider wlicthcr 

~ h c  dcliiiilt was willful o r  thc rcsult [)/.:I pattern oi‘delay arid whcthcr h c  dclay has  

prcjdiccd [lie p l i i i r i l i K ,  Herqiclii v W;isscii, 1x6 A1113d 5 2 2  ( I st I)cpt I Oc)%). Whcrc no 

clcIjul~jucl~iiiciit exists, i i  meritor-ioiis clelkiisc iicccl no1 be proved in tlie I+’irst 

I)cpru-imcni, tliougli may hc acccptcd by the court. L‘Wliilc tcclinically thcre was no riccd 

fbr cicfi.ndiwts to set Ibrtli a nicritnrious dcl‘cnvc in support o f  thcir inotion 10 compel 

acccplancc of their mswer, since iio clcfaull ordcr or  j irdgment h a d  heeii obtnincd by 

plaintillk, wc note that defendants havc adcq~i;itcly set liwtli such a defense.” Nason v 

Fishcr, 309 AD2d 526 (1st L k p t  2003), citing IkMarco v Wyndhnm Iritl.7 lnc., 299 AD2d 

309 (1s t  Dcpr 2002); scc also Guzetti v C i t y  ofNew York, 32 N 1 3 d  734(lsl Dcpt 2006). 

‘I’his State’s public policy t’avors dclcriiiinations or1 [tic merits.” Guzetli v City of Ncw 

-, Yorlt ~ 17 - AD3d at 234, citing C P 1 , K  3012(d); Silvcrio v City ol‘Ncw York, 266 A112d 

129 ( 1 ‘‘ Depl 1 ! I W ) ,  

I Icre, the dehul t  is excirsable and there is no evidence wliatsocvcr [hat Dcl‘cndant 

intci~lcd to igiiorc, iicglcct or  dcfiiirlt in this matter (and [lie above hcts indicate the 
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