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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 47

ROGER WILSON, JR.

Index No. 104349/%99
Plaintiff,

DECISION AND ORDER

-against-

LEONARD DICAPRIO, JAY FERGUSON, KEVIN CONNELLY,
VINCENT LARESCA, KAREN TENZER, ASIA DE CUBA
RESTAURANT, INC. TODD HEALY and JOHN DOES 2 THROUGH 4,
WHOSE NAMES ARE UNKNOWN

Defendants.
ASTA DE CUBA RESTAURANT,

Third-party plaintiff,

-against-

GSS SECURITIES SERVICES, INC.

Third-party defendant.

PAULA J. OMANSKY, J.:

In this action for assault, battery and related claims,
defendant Asia De Cuba Restaurant Inc. moves for summary judgment
and to dismiss the complaint and all remaining cross claims on the
ground that there 1is no evidence that ﬁhe regtaurant served
alcoholic beverages to any visibly intoxicated person.

Defendants DiCaprio, and Kevin Connelly, and Jay Ferguson
cross-move for summary judgment and to dismiss the complaint and
all cross claims.

FACT
On March 2, 1998, plaintiff Roger W; Wilgon Jr. and his

actregss girlfriend, Elizabeth Berkley, a non-party, were invited by




a publicist to attend the opening premier of Mr. DiCaprio's
latest film, "The Man in the Iron Mask," %t New York's Zigfield
Theater. Defendants Kevin Connelly and Jay Ferguson both actors,
were also invited to the screening, and wére introduced to Ms.
Berkley. Mr. Ferguson was attracted to Ms. Berkley.

Plaintiff and Ms. Berkley were also invited to attend the
party held after the showing. While plainﬁiff was mingling with
other guests, defendant Karen Tenzer' allégedly approached Ms.
Berkley and asked her to join Mr. DiCaprio?and his actor friend,
defendant Jay Ferguson, at ancther party a& Elaine's Regtaurant.
Ms. Berkley politely declined.

On March 3, 1998, just before mid#ight, Ms. Berkley's
telephone rang. Plaintiff alleges that defendants DiCaprio and
Ferguson had urged Ms. Tenzer to call Ms. Berkley at her home,
which she shares with plaintiff. Defendants DiCaprioc and Ferguson
allegedly placed several calls to Ms. Berkley's telephone pager
asking Berkley to meet them at the Asia De Cuba Restaurant later
that evening without her boy friend. According to plaintiff, these
calls were harassing and continued until midnight, March 3, 1998.
At midnight, Ms. Berkley received an urgent message from Ms.
Tenzer's agsistant who stated that "Xaren needs you immediately."”
Worried, Ms. Berkley returned that call, only to be berated by Ms.
Tenzer or her asgsistant for refusing the alleged solicitations of
Mr. DiCaprio and Mr. Ferguson. Ms. Berkley‘immediately ended tﬁé

convergation and informed plaintiff of the incident.

'Plaintiff has discontinued the action against Ms. Tenzer.
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According to plaintiff, his girl friend was visibly upset,
crying and shaking. Plaintiff asked theireason. Ms. Berkley
allegedly stated to plaintiff that Karen fenzer's assistant had
"launched into her" for not returning thé ten or so telephone
messages from Ms. Tenzer and defendants DiCaprio and Fergusog.and
threatened her career.

Plaintiff then called Ms. Tenzer twice.i Both times the woman
who regponded hung up. Plaintiff called a tﬂird time and asked for
Ferguson. The woman who answered asked wﬁo was calling for Mr

\
Ferguson, and plaintiff answered "Elizabe?h Berkley." After a
moment, a man's voice said "Hey baby, been waiting for your call,"
to which plaintiff asked, "Is this Jay Ferguéon," to which the male
voice answered, "Yeah."

Plaintiff then identified himself and reminded Ferguson that
they met the prior evening. Plaintiff related to Ferguson that his
girlfriend was upset and demanded that Ferguson stop calling her.
Ferguson started cursing at plaintiff and allegedly told him, "If
you don't want us to call your house come dbwn here and tell us."

After ending his call to Ferguson, plaintiff got dressed, and
told Ms. Berkley that he was going downjto the Asia De Cuba
Restaurant to reprimand Ms. Tenzer for giving out Ms. Berkley's
telephone number and to tell defendants DiCaprio and Ferguson to
stop harassing him and Ms. Berkley.

Plaintiff went inside the Asia de Cuba Restaurant where he

allegedly found defendants Dicéprio, Ferguson, Kevin Connelly,




Vincent Laresca‘, and other persons. Accordang to plaintiff, Kevin
Francis, a non-party, and an employee of thejGSS Security Company,
Inc. ("GSS Security," a non-party) was working security at the door
of the restaurant.

Plaintiff entered the restaurant, saw the security guard (Mr.
Francis) and informed him that he was there go gee Mr. DiCapric and
that it would be very brief.

Plaintiff approached the defendants and demanded to know why
Ms. Tenzer was giving his home number to Mr. DiCaprio and Mr.
Ferguson. Mr. Ferguson continued his tirade;telling plaintiff "its
time for you and me to go outgide." Plaintiff states that he
ignored Mr. Ferguson's insults and gaid "[y]éu told me to come down
here to tell you not to call my family. I'm here. Don't call my
family." Plaintiff alleges that he warnéd defendants that he
would call the police if the calls persistéd. Plaintiff alleges
that he decided to leave, turned away, and began to walk out of the
regtaurant.

Mr. Ferguson testified that plaintiff céme up to the table and
that words pasgsed between them. When someone suggegted that he
(Ferguson) and plaintiff go outside, both mén agreed.

The security guard Francis states that he heard a loud
commotion and went back to the table where aefendants were seated
to find out what the commotion was. Mr. Francis testified that
"the words had already been exchanged, aﬁd he [plaintiff] was

turning to walk out."

‘Plaintiff has discontinued the case against Mr. Laresca.
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As plaintiff was leaving the restaurant, Mr. Francis testified
that he saw another young man (Caucasian, approximately gix feet
tall, thin, clean-cut, nice-looking with dark hair) walk up to and
stand next to Mr. DiCaprio. This tall youné man was dressed more
conservatively than the other young men at the table, who were all
wearing baggy jeans. Mr. Francis also described the man as wearing
a big fur hat and goatee. In addition, Mr. Francis stated that the
man "was wearing something like a polo shirﬁ, a jockey shirt."

Although he did not know the identity of the man, Mr. Francis
testified that he knew the man to be part of defendant DiCaprio's
entourage since he had always seen thisj individual with Mr.
DiCaprio on each of the several occasions he saw defendant DiCaprio
at the Agia de Cuba Regtaurant. According to Mr. Francis, he
observed the tall young man and Mr. DiCaprio having a conversation.
Security guard Francisg, who was only a foot or two away from
defendant DiCaprio, overheard defendant DiCaprio say to the tall
young man "Go out there and kick his asgs."

Mr. Ferguson claims that he did not‘ hear Mr. DiCaprio's
statement to the man with the goatee since hé had already left the
table to go outside.

The tall man left the table and followed plaintiff out of the
restaurant. Mr. Francis then turned to waik out to the front of
the restaurant and returned to his security‘éost at the front door.
After he reached the door, Mr. Francis later saw a group of people‘
gathered outside the door of Asia De Cuba Restaurant.

Eventg Qutgide of the Restaurant




Plaintiff gtateg that after he went outﬁide, he saw defendants
Laresgca, Connelly, and five to gix other men come out of the
regtaurant. Mr. DiCaprio allegedly followed directly behind his

friends.

Plaintiff states that Ferguson, Laregca, Connelly and the

other men encircled him, threatening and taunting him. According

to plaintiff, defendantg Fergusgson and Connélly kept challenging
plaintiff to fight, yelling at him to ”throw;a punch, throw a punch
or we'll kick your f----in' ass."

According to plaintiff, Mr. DiCaprio also came out of the
restaurant, accompanied by two gecurity guafds.

According to plaintiff, DiCaprio, who had a drink in one hand
and a cigarette in the other, joined Co—défendants Ferguson and
Connelly 1in the sgemi-circle of men sﬁrrounding plaintiff.
Defendant Ferguson kept looking at plaintiff and saying, "throw a
punch, " to which plaintiff cursed in return and responded, "I will
not throw a punch, but if you strike me, I will defend myself."
Defendant Connelly, who was also holding a drink in his hand, put
his drink down and took off his glasses, and said to plaintiff and
the crowd, "I'll go and kick this mother f—}——er'e ass mygelf. "

At this point, Ms. Tenzer exited the festaurant holding her
cellular telephone up in the air. Ms. Tenzer called to plaintiff,
"Roger, Roger I can explain."

Ag plaintiff turned left toward Ms. Ténzer, he felt a hafd
punch to the right sgide of hig throat. The blow landed on |

plaintiff's Adam's apple, allegedly damaging plaintiff's larynx and




‘
other internal organs’. Plaintiff maintainé that he doubled over
in pain and that he was unable to breathe due to the swelling in |
his throat. ; 1
Plaintiff looked to see who had struck him and saw a young man
standing over him, who was wearing a flannél shirt and jeans and
had short hair. When he wag gtanding :over plaintiff, this
assailant, now known to be defendant Todd Healy, shouted "I'm going
to £f---ing kill this mother f---er." Mr. éonnelly, Mr. Ferguson
and other men grabbed the aggailant, Mr. HFaly, cursing at him,
"You stupid asshole." Ag plaintiff tried tojrise from the ground,
Mr. Laresca allegedly grabbed plaintiff and told him, "Roger, stay
down, this guy is a killer, he'll kill you.". Mr. Healy again tried
to lunge for plaintiff. Plaintiff put his fists up and defendant
Connelly and a few other men grabbed defend%nt Healy.
Mr. Connelly admits that he invited Healy to join him at the
restaurant but maintains that the invitation was extended solely
because the former had not seen the latter in a long time, had
known that Healy was going to college in Manhattan, and had wanted
to see him. Mr. Connelly stated that he told Healy that he wasg not
sure when the group would be going to dinner;but to look for him at

the Asia De Cuba Restaurant if he (Connelly) was not in his room at

‘Plaintiff's injuries are alleged to include a severe
hematoma to plaintiff's right vocal cords and right sinus region,
and extreme tenderness to the tracheal rings of the neck.
Follow-up medical examinations allegedly revealed that the
nodules along the edge of plaintiff's vocal cords have thickened
and become enlarged. Thig condition allegedly impedes the
closure of the vocal cords and interfereg with phonation and
singing. Plaintiff maintains that he must undergo surgery to
have these nodules removed.




the hotel. According to Connelly, Ferguseon and plaintiff were
"squaring off" -- both had their figts up and were gtanding
approximately four feet away from each othér when he exited the
restaurant to go outside. Connelly also testified that Mr Ferguson
and plaintiff were taking turns yelling at oﬁe another challenging
each other to hit first. Connelly states that plaintiff also
challenged him and Vincent Laresca to fight. Connelly states that
he did not see the actual blow to plaintiff'? neck since he walked
away from the plaintiff soon after Mr. Healﬁ came up to the group.

Mr. Healy states that he was invited bi Mr. Connelly to go to
the Asia De Cuba Regtaurant. According to Healy, he never went
inside the Asia De Cuba Restaurant. When he arrived at the scene,
Healy testified that he saw a crowd outside;the restaurant, heard
Mr. Connelly telling plaintiff to leave and;saw

a guy with a wool hat being loud and hgstile and saying

"Who wants it?" and Kevin [Connelly] was in front of him

like I guess trying to talk to him, and Jay [Ferguson]

was behind him and I walked over and told the guy to calm
down and relax.

I just walked across. I didn't know what was going on, I

just walked across the street and I said "Calm Down." He
cocked back his hand and I proceeded to hit him on the
jaw line.

(Healy, 10/30/2001 EBT at 74 (lines 16 to 25) to 75 (lines 1-2).
Plaintiff further alleges that, during the time of the
altercation outside the restaurant, Mr. Dicaprio had moved inside
the lobby, and was behind a large glass facade of the Morgans Hotel
which was adjacent to the Asia De Cuba Resﬁaurant. According to
plaintiff, DiCaprio stood watching the aséault and battery and
smoking a cigarette. Ms. Tenzer also witnessed the attack.
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Plaintiff maintains that the Morgans Hotel security guards did
nothing to assist plaintiff, and even threatened to have him
arrested. Plaintiff states that he only e?caped from defendants
by jumping into a passing taxi. In turn, Férguson, Connelly, and
Healy allegedly rushed into the Morgans Hoﬁel and into the hotel
elevators.

Charles Garelick, the managing director of GSS Security,
states that his company had a standard conﬁract with the Asia De
Cuba Restaurant. Mr. Francis was the only employee on duty at the
time of the incident, and was stationed at the front door. His
duties were to assist the Asia de Cuba "door person'" and door staff
as guests were admitted to and exited the restaurant. According to
Garelick, GSS Security never agreed to patﬁol the outside of the

restaurant and was not responsible for the éafety of any patrons.

Police Investigation After the Assault: Interview with Mr. DiCaprio
and Other Witnegsesg.

Plaintiff states that he reported the gttack to the New York
City Police Department's 6th Precinct, where charges for assault
were filed. Plaintiff spoke with New Yorijity Police Detective
George Wich, whom he knew from a prior unrelated matter. Wich told
plaintiff that the assault took place dutside hisg district.
However, Wich opened a detective folder on ﬁhe complaint in which
he included a DD5 report, a police department form used to documené

the gteps in an investigation.

Detective Wich interviewed security guard Francis, who told




Detective Wich and his partner that he [Franc;s] overheard DiCaprio
tell a tall young man and the others at his ﬁable while inside the
Asia De Cuba Regtaurant to "Take him Outsidé and kick his asg."

In September 19598, Detective Wich ser&ed defendant DiCaprio
with a subpoena which directed him to come to the Manhattan
District Attorney's Office, In October 1998, Wich and Assistant
District Attorney Jane Illuzzi, interviewéd DiCaprio. At the
interview, Defendant DiCaprio told Detective Wich that he learned
that plaintiff was coming to the restaurant,?and that Ferguson and
Laresca both called some friends on their.cellular phone after
learning that plaintiff was coming to the Restaurant. DiCaprio
allegedly stated that Ferguson likes to act;like a "tough guy."

According to Detective Wich, DiCapria stated that when he
stepped back inside to the lobby of the hotei to watch, he said to
someorne that "someone should kick this guy's ass," referring to
pléintiff.

When Mr. DiCaprio wag asked if he toldjanyone to hit or kick
Roger's ass, defendant said that he did noti but also stated that
"sometimes people take things he says the Qrong way." Detective
Wich states that he later prepared a draft éf the DD5, from his
hand written notes of the interview.

Detective Wich concluded that there was not sufficient

evidence to arrest or charge Mr. DiCaprio with any crime.

DISCUSSION

New York specifically recognizes a cause of action for aiding

and abetting an assault and battery (Steinberg v Goldstein, 27 AD2d
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955, 956 [2d Dept 1967]). The elements of aiding and abetting are
(1) a wrongful act producing an injury,‘ (2) the defendant's
awareness of a role as part of an overali illegal or tortious
activity at the time he provides the assistance; and (3) the

defendant's knowing and substantial assistance in the principal

viclation (see, Lindsay v Lockwood, 163 Misc2d 228, 233 [Sup Ct,

Monroe County 1994], quoting Halberstam v Welch, 705 F2d 472, 477

[DC Cir 1983]).

In New York, liability under an aiding and abetting theory
algo "requires more than an intention; thefe must be some act on
the part of the aider connected with the aét causing the injury"

(Lindsay v Lockwood, supra, 163 Misc 2d, at 233). 1In this State,

the mere presence of a person
when an assault and battery is committed by another, even
though he mentally approves the same, but without
encouragement of it by word or sign, is not sufficient of
itgelf to charge him as a participator in the assault; he
must in some way command, authorize, justify, or approve
1t

(Steinberg v Goldstein, 51 Misc 2d 825, 826 [Sup Ct, NY County

[1966], affd 27 AD2d 955 [2d Dept 19671, quofing 6 CJS Assault and
Battery, § 27).

In affirming this Court's November 30, 1999 order sustaining
the first cause of action alleging that defendant DiCaprio aided
and abetted the others in an agsault and b&ttery upon plaintiff,

the First Department held (Wilson v DiCaprio, 278 AD2d 25, 26 [1lst

Dept 2000]) :
[tl]he assertions of a close relationship between Mr.
DiCaprio and the other persons involved, DiCaprio's
ghout to the group, "We'll go kick his assg," and the

11




immediate reaction of the other members of the group to

follow and assault plaintiff were sufficient allegations

that DiCaprio encouraged the assault and that such

encouragement was a substantial factor in causing the

agsault

This case of aiding and abetting an assault hinges on
defendant DiCaprio's alleged statement to "go out there and kick
his ass." DiCaprio has denied making the statement. Plaintiff
Wilson did not hear such a statement nor did defendants Ferguson
and Connelly. The source of the statement is from, the security
guard Francis who, in an interview with Detéctive Wich, said that
he overheard DiCaprio make the statement to a tall young man and
the others at his table.

Defendant DiCaprio argues that Francis' testimony is hearsay

and that summary judgment may not be defeated by submission of such

evidence if it is the only evidence gubmitted (Arncld v New York

City Housing Authority, 296 AD2d 355 [lst Dept 2002]; Poluliah v

Fidelity High Income Fund, 102 AD2d 720, 722-723 [lst Dept 1984])

gee, Zuckerman v _City of New York, 49 Ny2d 557, 562 [1980]) .

In New York "[a]l declaration by a coconspirator during the

: : |, o .
course and in furtherance of the conspiracy is admissible against

another coconspirator is an exception to thé hearsay rule" (People

v _Wolf, 98 NY2d 105, 118 [2002], quoting PeQDle v Bac Tan, 80 NY2d

170, 179 [1992]). Moreover, a verbal act; which is part of the

reg gegtae necessary to establish the theory of acting in concert

or aiding, is admissible as an exception to the hearsay rule

(People v Ayala, 273 AD2d 40 [1st Dept], lv denied 95 NY2d 863

[2000]; cf., (People v Mixon , 292 AD2d 177, 178 [1lst Dept], 1lv
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denied 98 NY2d 678 [2002] [direction given by one participant in
crime to another is admissible]). A?cordingly, we reject
defendant's argument that Francis' testim&ny that he overheard
DiCaprio make the statement inside the restéurant ia inadmissible
hearsay insufficient to defeat his motion for summary judgment.
The flaw in plaintiff's case 1is that defendant Healy, the
aggsailant, did not hear the statement. HealQ testified that he was
never in the resgtaurant, that he came upon:his group outgide the
regtaurant, and that he decked plaintiff, allegedly in self
defense. There is no evidence to the contrary. If Healy did not
hear the inciting statement, or act pursuant to its command, then
DiCaprio's alleged statement at the table inside the restaurant
doeg not fit the reguirements necessary tolsupport an aiding and
abetting cause of action: it did not encourade Healy's assault, nor

was it a substantial factor in causing the assault (gge, Wilson v

Dicaprio, gupra, 278 AD2d, at 26).

Plaintiff does not argue that Healy waé the unidentified man
whom Mr. Francis saw at the table inside ﬁhe restaurant, and to
whom DiCaprio allegedly made the statement. ;Mr. Francis described
a sgslender man with dark hair, conservatiﬁely‘ dresged '"wearing
gomething like a polo shirt, a Jjockey shirf." Healy, a blond,
weighing 200 pounds was wearing a flannel shirt, paratrooper boots,
and very short cropped hair. Moreover,iMr. Francis knew the
unidentified man to be part of defendant Dicéprio's group since he

had seen him several times with DiCaprio in the restaurant. Healy

said that he may have met DiCaprio once before.
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Plaintiff argues, however, that DiCaprib's gtatement caused a
"mob scene'" outside the regtaurant which ledito Healy's asgsault and
that a jury could reasonably infer that DiCaprio's alleged
statement caused the assault. This scenafio does not fit the
facts. Ferguson claims that he had not heara DiCaprio's statement
when he left the restaurant to follow plaintéff outsgide. Assuming
he had, Ferguson, despite hig animosity towards plaintiff, did not
assault him. At worst he put up his dukes and traded dares.

Connelly admittedly called Healy fo meet him at the
restaurant. Assuming Connelly called Healy solely for the purpose
of asking Healy to act as "back up," a phone call summoning help by
gsomeone other than DiCaprio breaks the connection between
DiCaprio's alleged statement and the “immediéte reaction" which has
to follow, namely the assault, in order to su?port a cause of action

of aiding and abetting an agsault (Wilson v DiCaprio, supra, 278
|

AD2d, at 26; Fariello v City of New York Bd. of Educ., 199 aD2d

461, 463 [2d Dept 1993]; Shea v Cornell University, 192 AD2d 857,

858 [3d Dept 1993]).

There is no evidence that at the scene outside the restaurant
either Mr. Ferguson or Mr. Connelly urged Mr. Healy to attack
plaintiff once Mr. Healy arrived. Plaintiff does not state that
any of the defendants who surrounded him urged Healy to strike him.
To the contrary, plaintiff testified that defendants Ferguson and
Connelly helped to restrain Healy and break up the fight. Tﬁese
actions are inconsistent with plaintiff'sjclaim that these twé

defendants conspired with Mr. Healy and Mr. DiCaprio to commit an
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assault and battery at the ingtigation of Mr. DiCaprio.
Defendant DiCaprio's words and actions were not the proximate

cause of plaintiff's injuries (gee, Radlin v Brenner, 286 AD2d 881,

897 [4th Dept 2001]1). Healy did not hear DiCaprio's statement; he
acted independently, arguably misreading the posturing of Ferguson
(with his dukes up) and the other defendanEs. A jury cannot be
permitted to speculate that it was an "immediate reaction" to
DiCaprio's words that Healy chosge to assault plaintiff ( gee,

Zuckerman v _City of New York, 49 Ny2d 557, 562 [1980]).

Accordingly, defendant DiCaprio'’'s c¢cross motion and the cross
motions of defendants Ferguson and Connellya which seek to dismiss
the remainder of the first cause of action fbr aiding and abetting
an assault and battery and all cross claims, are granted’

Agia De Cuba Restaurant and the Dram Shop Act

Charlie Irons, the Director of Food and;Beverages ztated that
the Asia de Cuba Restaurant had a verbal policy not to serve
intoxicated individuals, whom he described as having hazy eyes,
impaired speech and uncoordinated manner. Wéit staff are told they
cannot serve intoxicated guests and that tbey are to notify the
manager 1f such a person asks for a drink. }

i
Plaintiff argues that there is ample proof that co-defendants

‘In the November 1999 order, this court dismissed
plaintiff's claims against_DiCaprio for assault battery under the
theory of a concerted action and the entire second cause of
action for infliction of emotional distress. As for Ferguson and
Connelly, this court's July 2001 order dismissed plaintiff's
second cause of action for infliction of emotion distress and
that portion of the assault and battery clalm based on the theory
of concerted action.
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DiCaprio, Ferguson and Connelly were intoxicated, and that
defendant Asia De Cuba Restaurant continued to serve these do-
defendants alccholic beverages. Plaiptiff testified that
defendants Ferguson and DiCaprio looked idrunk. In additien,
plaintiff observed many cocktail glasses and bottles of wine at the
table as well as drinks in the hands of DiCaério and Connelly while
gtanding outside the restaurant. In addition, plaintiff submits
the testimony of an expert witness Cory Hiﬂl, who states that he
igs a manager of bar and a certified tréiner' in "T.I.P.E.S.",
(Training For Intervention Procedures) and 1is an expert in
detecting the signs of intoxication. According to Mr. Hill, he
reviewed the testimony and states that D@Caprio, Connelly and
Ferguson exhibited the signs of an intOKiCéted person. Mr. Hill
also gtates that the number of glasses on tﬁe table also indicated
heavy drinking.

Mr. Hill was not an eye witness to defendants' demeanor, is

not a medical doctor, and has no special expertise on the effect of

alcoholigm on the body (Adamy v Ziriakus, 92 NY2d 396, 402 [1998];

Roman v Stanlevy, 90 NY2d 244, 451 [1997]; see, Joneg v Kelly, 201

AD2d 536 [2d Dept 1994]). Mr. Hill also is unable to offer any

evidence as to whether the restaurant staff actually gserved alcohol
!

to vigibly intoxicated persons on the nigﬁt in question (Roy Vv

Volonio, 262 AD2d 546, 547 [2d Dept], 1lv denied 94 Ny2d (1999];

see, Senn v Scudieri, 165 AD2d 346 [lst, Dept 1991]; General

Obligations Law § 11-101).

i
v
|

Even if plaintiff could eventually proﬁe that the restaurant
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improperly served drinks to intoxicatedg patrons, defendants
DiCaprio, Connelly and Ferguson, who were‘allegedly dining and
drinking in the restaurant and carrying drinks outside, did not
gtrike plaintiff. Mr. Healy, the one who hiﬁ plaintiff (allegedly
in gelf-defense), never entered the Asia Dé Cuba Restaurant nor
took a drink from the regtaurant's bar. Plaintiff does not even
state that his assailant was drunk. There is no evidence that the
Asia De Cub Restaurant violated the Dram Sh&p Act and that branch
of the restaurant's crogs motion to dismiss%is granted®.

Accordingly, the remaining branchesj of Asia De Cuba's
Restaurant crogs motion for summary judgment and for an order
dismiss the complaint against and all cross claims raised against
it are granted.

Accordingly, it is

Ordered that the Agia De Cuba's motion for summary judgment ig
granted and the complaint and all cross} claims against this
defendant are gevered and dismissed; and it;is further

ORDERED that the cross motions of% defendants DiCaprio,
Ferguson, and Connelly for summary judgmen; are granted for the
reagons stated herein; the remaining portioﬁ of the first cause of
action for aiding and abetting an assault is severed and dismissed
against all defendants. All cross claims against these defendants
are also dismigsed; and it is further

ORDERED that the remainder of complaint against Todd Healy

°Plaintiff has withdrawn all claims against Asia de Cuba
Restaurant for failure to provide security.
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continues; and it isg further

ORDERED that the remaining parties are ﬁirected to appear for

a conference on November 5, 2004 at 11 a.m. at 71 Thomas Street,

Room 205, New York, N.Y.

DATED: September_jgz 2004 ENTER:

PAULA J. OMANSKY
' J.8.C.
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