
SHORTFORMORDER INDEXNo. 01-20818
sSUPREMECOURTSTATEOFNEWYORK-

PART30' SUFFOLKCOUNTYI.A.S.

PRESENT:

Hon. HARRYE.SEIDELL MOTIONDATE9-17-Q1
JusticeoftheSupremeCourt ADJ.DATE10-12-01MDMot.Seq.#001-

#002- XMG;
CASEDISP

--X
JOSEPHSCALISE,EVELYNSCALISEand JERWG.BERKA,P.C.
JOSEPHSCALISE,SR., AttorneysforthePlaintiffs

2115UnionBlvd.
Plaintiffs, BayShore,NewYork11706

- against-
: ELISAM.PUGLIESE,ESQ.
' Attorneyfor theDefendant

175EastOldCountryRoad:LONGISLANDPOWERAUTHORITY, Hicksville,NewYork11801:

Defendants.Y.

Uponthefollowingpapersnumbered1 tol readonthismotionforanreliminarviniunctionandcrossmotion
to dismissthecomplaint;NoticeofMotion/OrdertoShowCauseandsupportingpapers 1 - 3 ;NoticeofCross
Motionandsupportingpapers4 - 5 ;AnsweringAffidavitsandsupportingpapers6- 7 ;ReplyinAf?davitsand
supportingpapers ; Other it is,

ORDEREDthatthemotion(#001)byplaintiffsforapreliminaryinjunctionis denied;andthatthemotion(#001)byplaintiffsforapreliminaryinjunctionis denied;and
it is further

ORDEREDthat thecrossmotion(#002)bydefendantLongIslandPowerAuthoritythat thecrossmotion(#002)bydefendantLongIslandPowerAuthority
(hereafter,"LIPA"),foranorderdismissingthecomplaintis granted.

Thisis anactionforinjunctiverelieftorestoreelectricalpowertothepremiseslocatedat39
TheBayou,OakBeach,NewYork.Theuncontrovertedfactsareasfollows.PlaintiffsJoseph
Scalise,Jr. andEvelynScalisearetheownersofthepremisesandresidentialcustomersofdefendant
LongIslandPowerAuthority(hereafter“LIPA").Theyhavemaintainedanaccountforelectric
servicefiomLongIslandLightingCompany(hereafter“LILCO")since1971andmorerecently,
?omLIPA,its successor.PlaintiffJosephScalise,Sr.andhiswife,Susan,resideonthepremises
in aseparateapartment.PlaintiffJosephScalise,Sr.is thecustomerofrecordforAccountNo.

andplaintiffJosephScaliseis thecustomerofrecordforAccountNo.
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A mdisputehasarisenoutofLIPA'sassertionof et er e(1 serviceclaimsagainstplaintiffs
resultingin chargesforadditionalelectricconsumptioncoveringtheperiodfiomJanuary23,1997
toJune28,2001,whichconsumptionwasnotregisteredbytheelectricmeterservicingtheabove
electricaccounts.LIPAcontendsthatplaintiffsengagedinmetertampering.Plaintiffsarguethat
duringelectricoutagesduetostormactivity,theyareforcedtousegenerators.Theyallegethatthey
havebeenadvisedbyLILCOemployeestodisconnecttheirelectricmetersduringstormstoprevent
feedbackandpowersurgesfromoccurringwhenpoweris restored.PlaintiffJosephScalisestates
inhisaf?davitthatoncethestormsend,thepowercompanyreturnstoreinstallandlockthemeters.
Plaintiffcontends,however,thatthemetershaveremainedunlockedsince1997.Plaintiffalsostates
thatin oraboutAugust,2000,aLIPArepresentativeinspectedthemetersandadvisedplaintiffsto
install ashutoffswitch.OnoraboutAugust6, 2001,plaintiff statesthathereceivedabill for
$13,060.06andhisfathersbill wasfor$4,950.76.Finally,plaintiffstatesthatonAugust29,2001,
defendant'semployeescutthewires?omtheelectricalpoleleadingtothehouse.Plaintiffs‘ counsel
af?rrnsthatonAugust30,2001,hecalleddefendantto protesttheterminationofserviceto his
clients,whichis re?ectedin defendant'ssubmissionofa telephonecomplaint,CaseNumber
20010455.Nevertheless,plaintiffsallegethattheyhavenotmadeaformalcomplainttodefendant
andinstead,seekinjunctiverelieffromtheCourt.

Onor aboutJune28,2001,LIPAFieldInvestigatorAnthonyDamico,Jr. statesin his
af?davitthathevisitedthepremisesto inspectthemeters.Mr.Damicostatesthatbothmeters
showedevidenceoftamperingandwerereplacedwithnewmeters.Twodayslater, Mr.Damico
returnedto thepremisesto readthemeterswhichshowedincreasedusagein comparisonto the
readingsfromtheoldmeters.Thefirst metershowedelectricconsumptionof20.50kilowatthours
("kwh")perdayandthesecondshowedconsumptionof26kwhperday,whichwerein sharp
contrastto thepriorrecordedconsumptionwhichwas12.29kwhperdayand2.25kwhperday,
respectively.Mr.Damicoaversthis newfindingdemonstratedthat plaintiffs wereusing
signi?cantlymoreelectricservicethanthemeterswereregistering.LIPAthenusedtherecordings
?omthetwotestdaysandcalculatedthatplaintiffsreceivedunrecordedelectricconsumptionasthetwotestdaysandcalculatedthatplaintiffsreceivedunrecordedelectricconsumptionas
statedabove?omJanuary,1997throughJune,2001.

Subsequently,plaintiffscommencedthis actionandmovedforapreliminaryinjunction
enjoiningdefendantfromshuttingoffandrefusingtosupplyelectricitytoplaintiffs.Defendantthen
cross-movedforanorderdismissingtheactiononthegroundthatit is barredbythedoctrineof
primaryj urisdiction.

In 1986,theLegislatureenactedtheLongIslandPowerAuthorityAct(PublicAuthorities
Law,Article5, Title 1-A).TheLIPAActcreatedapublicpowerauthorityhavingtheprerogative
toacquireall orpartofLILCO’ssecuritiesorassetsthroughnegotiatedinstrument,tenderofferor
eminentdomain(see,PublicAuthoritiesLaw1020-h;MatterofCitizensforanOrderlyEnergy
PolicyvCuomo,78NY2d398,408,576NYS2d185[1991]).Accordingly,LIPAwasdelegated
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“all thepowersnecessaryorconvenientto carryoutthepurposesandprovisions”oftheAct,
includingthepowerto fix ratesandchargesfor electricpower(PublicAuthoritiesLaw1020-0.
Further,“therates,servicesandpracticesrelatingto theelectricitygeneratedbyfacilitiesownedor
operatedbytheauthorityshallnotbesubjectto theprovisionsofthepublicservicelawor to
regulationby,orthejurisdictionof,thepublicservicecommission”(PublicAuthoritiesLaw1020-s).
Afteryearsofnegotiationsandnumerouslawsuits,LIPAacquired,throughastockacquisition,
LILCO’selectrictransmissionanddistributionfacilitiesandretail operationsin 1998(see,Matter
cfSuffoIkCountyvL0ngIs. P0werAuth.,258AD2d226,694NYS2d91[1999],Iv denied94
NY2d759,705NYS2d6[2000]).

Priorto enactmentoftheLIPAAct,NewYorkelectricandgasutilities weregenerally
subjectto regulationbythePublicServiceCommission,ascreatedbystatutebytheNewYork
Legislature(N.Y.Pub.Serv.L. 5[l ][b]). However,asaresultofLIPA’sacquisitionoftheelectricl ][b]).
transmissionanddistributionsystemonLongIsland,theAuthoritynowhasjurisdictionoverclaims
concerningL1PA’ssupplyof electricserviceasa corporatemunicipalinstrumentalityand
subdivisionoftheStateofNewYork(PublicAuthoritiesLaw1020-cc).TheAuthorityadministers
claimsin accordancewithLIPA’stariff (defendant’sExhibitA).

LIPA’stariff providesthatif acustomerhasabillingcomplaint,thecustomermustmakea
complaintto theAuthority’sManagerand,if thecomplaintis notresolvedbytheManagerto the
customer’ssatisfaction,thecustomermay?leacomplaintwiththeAuthority(Tarifffor Electric
Service,OriginalLeafNo.159).Thetariff providesthatwhenhandlingcomplaints,theAuthority’s

maytakeanyactionreasonablynecessary decidethecomplaintand“[w]i1l notstaffmaytakeanyactionreasonablynecessaryto fairly decidethecomplaintand“[w]i1l not
terminateservicefor nonpaymentofdisputedamountswhilea complaintis pendingbefore
Authoritystaffandfortwenty(20)daysafteradecisionis mailedorpersonallycommunicatedto
theCustomerorhisorherrepresentative,unlesstheCustomerdoesnotpaytheundisputedpartof
anybill forservice”(]h1:i:EEforElectricService,OriginalLeafNo.160).

Thetariff furtherstatesthat if acustomerortheAuthority’sManagerdisagreeswiththe
decisionoftheAuthority’sstaffonthecomplaint,awrittenappealmaybemadeto theAuthority’s
Chairman(TariffforElectricService,OriginalLeafNo.163).Whenacomplaintis beinghandled
bytheAuthority’sstaff, electricservicewill notbeterminatedfornonpaymentwhileanappealis
pendingbeforetheAuthority’sChairmanunlessthecustomerfailstopaytheundisputedpartofany
bill forservice(TariffforElectricService,OriginalLeafNo.164).

Thedoctrineofprimaryjurisdiction“applieswhereaclaimis originallycognizablein the
courts,andcomesintoplaywheneverenforcementoftheclaimrequirestheresolutionofissues
which,undera regulatoryscheme,have.beenplacedwithinthe specialcompetenceof an
administrativebody;insuchacasethejudicialprocessis suspendedpendingreferralofsuchissues
totheadministrativebodyforitsviews”(UnitedStatesv WesternPac.R.R.Co.,352US59,63-64,
77SCt161[1956];

see,MatterofDanatovB0urdofEd.ofplainview-OldBethpageCen.School
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Dist.,__AD2d__,729NYS2d187[2dDept2001];Guglielm0vL0ngIs. LightingCo.,83AD2d
481,445NYS2d177[2dDept1981]).Thedoctrineis intendedtoensureuniformityandregularity
in theregulationofabusinessentrustedtoaparticularagency(see,FarEastConferencevUnited
States,342US570,72SCt492[1952]),andtorecognizethatcertainmattersshouldbeconsidered
?rstbythoseagencies“whicharebetterequippedthanthecourtsbyreasonoftheirspecialized
knowledgeandexperience”beforeresortto thecourtsis allowed( GuglielmovLongIs. Lighting
Co.,supra).

Thedoctrineofprimaryjurisdictionmandatesthatthismatterfirst bereferredtoLIPAfor
its assessment(BrownsvilleBaptistChurchvC0ns0lidatedEdis0nC0.0fNewY0rk,272AD2d
358,707NYS2d493[2000]).Contraryto plaintiffs’ contentionthatdefendant’sapplicationofits
rulesareunreasonableanddiscriminatoryasto them,theevidencebeforetheCourtdemonstrates
thattheinstantactionis abillingdisputeinwhichquestionsoffactregardingmetertamperingandmLIPA’smethodfor calculatinget er e(1 electricusagepredominate.Moreover,it is clearthat
LIPAwasgrantedtheauthoritytoresolvesuchbillingdisputespursuanttoPublicAuthoritiesLaw
1020-f.

Accordingly,LIPA’smotiontodismisstheactionis granted.Inaddition,plaintiffsmotion
forapreliminaryinjunction,thereforeis deniedasmoot.

Dated: I

X FINALDISPOSITIONNON-FINALDISPOSITION


