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HERMAN CAHN, J.: 

Motion sequencc numbers 005 and 006 are coiisolidated for disposition. %&?p, rr. 

In motion number 005, Socidtd Nautique de Genbve (SNG) nioves for reargument and 

rcnewal of this court’s decision, dated November 27, 2007 (Prior Decision), which, in a single 

decision, coiisolidatcd four separate motions (collectively, Prior Motion). 

In motion number 006, SNG nioves for an order declaring the “Notice of Challcnge,” 

dated July 1 1,  2007, and the “Certificate,” annexed thereto, by PlaintifY Goldcn Gate Yacht Club 

(GGYC), to bc in non-compliance with, and invalid under, the Deed of Gift, dated October 24, 

1887 (Decd). 

As discussed in the Prior Decision, the America’s Cup is a trophy awarded to the winner 

of a world-renowned yacht race that has becn held 32 times sincc the firs1 America's Cup race 

held in I85 1, Thc Deed governs how challciiges are niade for thc Cup, who may be a yual ihd 

“Challenger of Record,” and thc manncr in which niatches for the Cup arc to proceed. Whcn the 



“Defending Club” and the “Challenger of Record’’ agree upon the match t e r m  pursuant to a 

mutual cotisent proccss, thcy issue a Protocol setting forth the terms. SNG, through ‘Team 

Alinghi, is the current Defending Club and trustee, having won the 3 1 ’‘ Cup race on March 2, 

2003, and having successfully defended its title in the 32”d Cup race on July 3, 2007. GGYC was 

thc Challenger of Record for the 32’ld America’s Cup. 

On July 3, 2007, SNG accepted a challenge, dated June 29, 2007, from intervenor- 

defendant Club Nautico Espa5ol dc Vcla (CNEV) for the 33rd America’s Cup race, and thereby 

purported to make CNEV the Challenger of Record. On July 1 1,2007, GGYC issued its own 

Notice of Challenge for the 33rd America’s Cup race, contending that it, and not CNEV, was the 

valid Challenger of Record, in that it, but not CNEV, met the requirements set forth in the Deed. 

In commencing this action, GGYC contended that CNEV was not qualiGcd to be 

designated as the Challenger of Record in thc forthcoming America’s Cup competition and that, 

therefore, thc court should vacate SNG’s acceptance o€ CNEV’s challenge. GGYC sought: (1) a 

declaration that C‘NEV’s purported challenge and the Protocol issued pursuant thereto are void; 

(2) a declaration that GGYC’s challenge is valid; (3) judgment in favor of GGYC and against 

SNG (i) cnjoiniiig SNG from promulgating rules and regulations pursuant to the Protocol, and 

(ii) directing SNG to rcject CNEV’s challenge; and (4) judgment in favor of GGYC, atid against 

SNG, directing SNG to (i) accept GGYC’s Notice of Challenge and (ii) to implement the terms 

ofthe Deed by participating with GGYC in the establishment of a Protocol through a consensual 

process and, hiling that, to proceed with the match under the rules expressly set forth in thc 

Dced. 
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Motion 005 

In the Prior Decision, this court: (1 j determined that the challenge by CNEV was invalid; 

(2) determined that GGYC is Challenger of Record pursuant to the Deed; and (3) dismissed 

GGYC’s breach of fiduciary duty claim against SNG. 

SNG s e c k  reargument of. two aspects of the Prior Decision. First, i t  contends that, in 

adjudicating the validity of GGYC’s challenge, the court [ailed to consider, or overlooked, 

certain inconsistencies OF flaws in that challenge. SNG contends that GGYC’s motion papers did 

not raisc, or attempt to establish, the validity of‘GGYC’s Notice of Challenge and Certificate. 

Thus, neither SNG nor CNEV had any reason to address that issue on the Prior Motion. SNG 

argues further that GGYC’s challenge is deficient on its face. 

Second, SNG argues that one of the facts upon which the court bascd its decision to 

declare CNEV’s challenge invalid - that CNEV had yet to hold an annual regatta - is no longer 

truc. CNEV held its first annual regatta on November 24 and 25, 2007, alter the parties briefed 

and argued thc Prior Motion, but two days prior to the issuaiice of the Prior Decision. 

The motion is denied. Notwithstanding these assertions, SNG has not dciiionstrated that 

the court overlooked any relevant fact, misapprehended the law or otherwise rnistakcnly arrived 

at its detcrmination (,Spinale v 10 W 66th St. Corp., 193 AD2d 43 1 [ 1 st Dept 19931; Pro 

Ur.nkcrcrge v Home Ins. Co., 99 AD2d 971 [ 1st Dept 19841). 

As statcd above, SNG argues that GGYC’s motion papers did not raise or attempt to 

establish the validity of its own Notice of Challciige and Ccrtificate and, therefore, ncitlier SNG 

nor CNEV had any reason to address the issue. This asscrtion is unpersuasivc. The verified 

complaint contains a section entitled “GGYC Issued a Valid Noticc of C‘hallenge,” in which it set 
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forth the requirenieiits contained in the Deed for a valid challenge, as well as the assertion that it 

has coinplicd with those requirements (see Cornpl, 17 39-41). 

As set forth in the Prior Decision, GGYC sought, among other things, judgment in favor 

of GGYC and against SNG cnjoining SNG (i) from accepting GGYC’s Notice of Challenge and 

(ii) to implement the terms of the Deed by participating with GGYC in agreeing on a Protocol 

and, hiling that, to proceed with the match under the rules expressly set forth in the Deed. 

In addition, SNG’s own papers submitted on the Prior Motion contained a copy of the 

Notice of Challenge and Certificate (Ross Aff, Exh Q). Moreover, SNG asserted “GGYC also 

has made clear that, should it prevail in this lawsuit, if SNG does not accept GGYC’s demands in 

negotiations for a protocol, GGYC will race a two-hulled catamaran of thc maximum size 

allowed under the Decd-virtually guaranteed to defeat a single-hulled vessel” (Mot Br at 2). In 

response, GGYC stated that “SNG erroneously asserts that GGYC sought some individual 

advantage by designating as its representative vcssel, in its notice of challenge, a ‘catamaran’ (a 

rnultihull that under most conditions is substantially faster than a monohull)” (Cross-Mot Br at 

22). 

Thus, the contention that the court should not have addressed the validity of GGYC’s 

challenge, becausc it was not ai issue, is belied by evidence contained in thc record on thc Prior 

Motion. Evidently, SNG decided to focus on asserting an unclean hands defense; thc court need 

not speculate as to why the position it adopts now was not adopted then, and does not suggest 

that it should have been. In short, thc court offers no opinion as to thc inerils of any of the 

partics’ litigation strategies. 

In now arguing for rcnewal, SNG contends that thc court should rcvisit the Prior Decision 
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because “one of the facts upon which the Court based its decision to declare CNEV’s challenge 

invalid - that CNEV had yet to hold an annual regatta - is no longcr true. CNEV held its first 

annual regatta on November 24 arid November 25, 2007, after the motions for summary 

judgmcnt were fully briefed and argued before this Court and just two days prior to this C‘o~rt’s 

Decision" (Mot Br at 3 j. In essence, SNG seeks reargument of this determination, not renewal, 

because SNG has not submitted any new or additional facts (Fontanez v St. Rarnabas Hosp., 24 

AD3d 2 18 [ I ”  Dept 2005l). That CNEV held its first annual regatta on November 24 and 25, 

2007 does not actually constitute new facts because the Prior Decision acknowledged the 

scheduling of the November 2007 regatta. 

That CNEV may have held its first aimual regatta two days prior to November 27, 2007, 

the date ofthe Prior Decision, is inconsequcntial. As stated in the Prior Decision: 

Although SNG and CNEV contend that CNEV complies with the annual 
rcgatta requirement, they do not contend that CNEV had held an actual regatta 
at the time o r  its Notice of Challenge, dated June 29, 2007, or by GGYC’s 
subsequent challenge on July 11, 2007. According to Bonet, CNEV is 
planning to hold its first annual regatta called the ‘Club Nliutico EspaAol de 
Vela Priinera Regatta, Trofeo Desafio Espafio’ on open watcr off Valencia, 
Spain in November 2007. . . . 

Thus, that CNEV may someday comply with the conditions of the Deed has no 
bearing on GGYC’s valid challenge that it issued after the date of CNEV’s 
invalid challenge, but prior to such time as CNEV may fulfill the conditions 
of the Dccd. 

Reargumcnt is not designed to alfbrd the unsuccessful party successive opportunities to 

rearguc issues prcviously decidcd (William f’. Pahl Eyiiiyment C‘ot-p, v KLrssis, 182 AD2d 22 [ 1” 

Dept], lv  dismissed in part, denied in yurt 80 NY2d 1005 [ 19921, renrg denied 8 1 NY2d 782 
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Motion 006 

111 this motion, SNG seeks an order declaring GGYC’s Notice of Challenge and 

Certificate to bc in non-compliance with, and invalid under, the Deed. SNG argues that the 

Certiikate is invalid bccause it states that GGYC intends to coinpcte with a “keel yacht,” which, 

arguably, is a mono-hull vessel, yct the dimensions set forth i n  the Certificate dcscribe a multi- 

hull vessel. Therefore, SNG contends, the ambiguity renders the Certificate facially defective. In 

making this argument, SNCi essentially restates many of the claiiiis raised in motion number 005 

for reargument. ‘To the extent that the motion raises issues that werc not specifically raised or 

addressed in detail, however, the court will consider them. In effect, thc result remains the same. 

Regarding this issue, the Deed provides: 

The Challenging Club shall give ten months’ notice, in writing, naming the 
days for the proposed races . . , . Accompanying the ten months’ notice of 
challenge there must he sent lhe name of the owner and a certificute of the 
nume, rig, und, following dimensions qf lhe challenging vessel, numely, length 
on load water-line; beam at loud water-line und extreme beam: und druught 
ufwnter, which dimensions shall nol be exceeded; and a custom-house registry 
ofthe vesscl must also bc sent as soon as possible. Centre-board or sliding keel 
vessels shall always be allowed to compete in any race for the Cup, and no 
restriction nor limitation whatever shall be placed upon the usc of such centre- 
board or sliding keel, nor shall the ccntre-board or sliding keel be considered 
a part of the vessel for any purposes of measurement. 

(emphasis added). 

Thus, the docuniciitation supporting the challenge niust include “the name of the owner 

and a cci-tiikak of the name, rig, and following dimensions of thc challcnging vesscl, iiamely, 

length on load water-line; beam at load water-line and extreme beam; and draught of water, 

which dimensions shall not bc exceeded. . . . ” GGYC’s Certificate (Mcyer Aff, Exh C) is valid 

in that it contains all of‘this information and, therefore, coniplics with the requisites set forth in 
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the Deed. 

Notably, SNG does not argue that the Ccrtiikate does not fulfill thesc requirements set 

forth in the Deed (Mot Br at 6). Instead, it argues that the use of thc word “kccl” in the 

introductory section of the Certificate renders it invalid. The introduction reads: 

I, Commodore Marcus Young, certify the details set out bclow as to the name, 
rig and specified dimensions of the keel yacht to represent Golden Gate Yacht 
Club in a match for the America’s Cup to be sailed in accordance with the 
Notice of Challenge herewith: 

SNG argues that, by use o l  the word “keel” in thc Certiikate, the Ccrtificate contains “an 

inherent and irreconcilable internal consistency, rendering its Certificate and accompanying 

Notice of Challengc deficient and invalid.” SNG contends that the vessel specifications of a 

length of 90 feet and a bcam of 90 feet are unusual for a keel yacht, and would be more ordinarily 

consistent with the dimensions oi’a multi-hulled vessel (Mot Br at 6-7). 

Although SNG now claims that there is ambiguity about the racing vessel set forth in 

GGYC’s Ccrtificate, the record on thc Prior Motion contained evidence submitted by SNG 

indicating its belief’ that there was no ambiguity in GGYC’s Certificate. According to the 

affidavit of Hamish Ross, Esq., Gcneral Counsel of Alinghi, SNG’s representative racing team, 

the Certificate could only be for a “multi-hullcd vessel - prcsuinably, catamaran” (Ross Aff). 

Moreovcr, that the designatcd racing vessel may be “unusual” hardly justifies characterizing the 

Ccrtiiicate as containing an “inherent and irreconcilable internal consistcncy.” 

As stated above, i n  its Memorandum ofLaw in Support on the Prior Motion, SNG 

asserted that “GGYC also has made clear that, should it prevail in this lawsuit, if SNG docs not 

acccpt GGYC’s dcinands in negotiations for a protocol, GGYC will race a two-hullcd cataiiiaran 
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o l  the maximum size allowed under the Deed - virtually guaranteed to dcfeat a single-hulled 

vessel.” Hence, SNG has not established that the “keel yacht” cannot describe a multi-hull 

vessel. 

More importantly, even if the description of a “keel yacht” were inconsistent with the 

dimensions set forth in the Certificate, it is the dimensions that control, not the introduction to 

that portion of the Certificate. The Certificate “certifies the details set forth below,” and it is 

thosc “details” that matter, becausc the Certificate has provided them in accordance with the 

express requirements of the Deed. That this is so is revealed by the introduction to each “detail” 

category which corrcsponds exactly to the relevant Deed provision, quoted above, namely: (1 )  

Name; (2) Owner; (3) Rig; and (4) Dimensions. The Deed, which is a clcar and completc 

document, is to be enforced according to its terms (W W W Assoc. v Gimcontieri, 77 NY2d 157 

[ 19901; Dafnos v Hayes, 264 AD2d 305 [ 1’‘ Dept 19991). Thus, there is no need for a hearing to 

determine the effect of the use of the word “kecl.” 

SNG also argues that the Certificate violates the Deed, because the Deed ‘<requires the 

challenger to provide an accurate certificate describing the Challenging Vessel so that the 

delender will have adequate opportunity to prcpare its def’ense” (Mot R r  at 7). SNG does not 

providc any reference to the Deed that contains this alleged “requircmcnt.” In fact, the Deed 

“broadly deiines thc vessels eligible to compete in thc match” and the “deed permits the 

competitors to both construct and racc the Fastest vcssels possible so long as they fall within the 

broad crileria of the deed” (Mevczrry Bciy Boating C’luh v Sun D i q o  Yacht Cliih (76 NY2d 256, 

266, 269 [ 19901) (Mercury Biiyj [cmphasis added] j. The “donors, who chose to be spccific about 

other aspects of thc match, including thc load water-linc lengths o l the  competing vessels, could 
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have easily included an express requirement that the vessels be evenly matched but did not do 

so” (id. at 269). 

Moreover, for the reasons discussed above, I am not persuaded that SNG will be unablc 

lo prepare an adcquate defeiisc. Furthermorc, to the extent that the challenge raises “sporting” 

issues, tlic sole province of the court is to resolve the legal issues prcsented (Mercury Buy, 76 

NY2d at 266). As stated in thc Prior Decision, and equally relevant here, in Mercury Ray, the 

Court of Appeals held that the Deed’s unambiguous language, permitting the defender to defend 

the Cup in “any one yacht or vessel” within the specified range of load water-line length, did not 

require tlie defender to race a vesscl of the same type or evenly-matched to that of the challenger, 

and did not preclude the defcnder’s use of a catamaran (id. at 269). The Court in Mercury Buy 

exprcssly declincd to consider whether the San Diego club’s conduct was “unsportsmanlike” and 

“unfair,” h d i n g  that the Bced appropriately left such issues to yachting experts and limited itself 

to strictly applying the terms of the Deed (id, at 271). 

SNG next argues that the Notice of Challenge is invalid for the additional reason that it 

hiled to provide 10 months’ notice to SNG as required by the Dccd. However, the July 1 1, 2007 

Notice of Challenge designated July 4,2008 as the date of the first race, and July 6,2008 and 

July 8, 2008 as the respective dates for thc second and third races, ifnecessary, thereby salisfying 

the 1 0-month advance noticc requirement. Contrary to SNG’s asscrtion, that the parties wound 

up entangled in legal proceedings, which “internipted” the 1 0-month period, does not invalidate 

thc Notice of Challenge. 

As a third ground for the assertion that the Certificatc is facially deficient, SNG contciids 

that the proposed race dates violate the Deed, becausc the Certificate docs not designate at least 
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one “week day” between each race. The absence of a week day separating the first race of July 4, 

2008, which is a Friday, and the second proposed race date of July 6, 2008, which is a Sunday, 

does not invalidate the Certiiicate. Although the Deed provides that “one week day shall 

intervene betwccn the conclusion of one race and the starting of the ncxt race,” it does not make 

this a rcquirement of the validity of Notice of Challenge. Further, dictionaries published 

contcrnporaneously with the Deed, define “weekday” or “week day” as any day except Sunday 

(see Pctrocelli Aff, Exhs B, C at 275, 63 1). If the parties wish to have a “business” day separate 

each race, they could simply adjust of the race dates to, by way of examplc, July 3, 2008 

(Thursday), July 6, 2008 (Sunday), and July 8, 2008 (Tuesday), which would amount to an 

adjustment of one day. 

Apparently SNG has waived this requirement, because it contends that CNEV’s challenge 

is valid, even though CNEV’s own certificate designated race dates of July 1, July 3, and July 5 ,  

2009. July 3,2009 is a Friday and July 5,2009 is a Sunday. Hence, the record indicates that a 

“week day” separates each race. 

Finally, at oral argument, SNG urged the court to either conduct an evidentiary hearing or 

refer the issue ol’the type of yacht that GGYC intends to challenge lo the “Internatioiial Sailing 

Federation.” For the reasons staled above, such hcaring or rel‘erral is unncccssary to resolve the 

legal issucs presented - the C‘ertificatc’s description of the racing vessel coinplics with the Deed 

rcquirements. Jf, howevcr, the parties cannot resolve issues pertaining to the 1 O-month notice 

period, in view of any delayed entailcd by this litigation or otherwise, and any lingering dispute 

as to thc “week day” issue, the parties may raise the issue with the court at a further hearing, or 

mutually agree lo rcfcr those disputes to a neutral associated with the yachting community (see 



Mercury Bay, 76 NY2d at 265-66). 

Accordingly, it is 

ORDERED that the niotion (005) by Sociktk Nautique de G e n b e  for reargument and 

renewal of this court’s decision, dated November 27, 2007, is denied; and it is furthcr 

ORDERED that the motion (006) by Sociitk Nautique de Genkve for an order declaring 

the Noticc of Challenge and Certificate by Golden Gate Yacht Club to be in non-compliance with 

and invalid under thc Deed of Gift, dated October 24, 1887, is denied. 

Dated: March 17, 2008 
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