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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF N E W  YORK: PART 4 

X l-------______l_l------------------------ 

SOH0 ALLIANCE I N C .  

Petitioner, 

For a Judgment under Article 78 
of the  Civil Practice Law and Rules, 

Index No. 108064/08 

-against - Judgment/Decision 

THE C I T Y  O F  NEW Y O R K ,  TEII 
DEPARTMENT OF BUILDINGS, THE NEW YORE..-- .rrml 
CITY BOARD O F  STANDARDS A N D  A P P E A ~  
RAYKOCK/SAPIR ORGANJZATT N s ~ ; + ~ ; a u r ~ t ~ * d ~  - .A * 8 

R e s $  
o#law 

_--______I------____-------- .- 

1 KIBBIE F. PAYNE, J. : 

In Lhis Article 78 proceeding, petitioner Soho Alliance T n c .  

(“SAT”) s e e k s  nullification of t h e  May 8, 2008 resolution issued 

by respondent. t.he N e w  Y o r k  C i t y  Board of Standards and Appeals 

(“,SA”), which upheld the September 28, 2007 determination of the 

New Yorlc City Depart-ment of Buildings (“DOB”). That 

determination approved permits f o r  the construction of a “Use 

Gro~ip  5 transient hot.el” at. 246 Spring St.reet, New York,  New York 

( t . h c  “Buildiny”) . Respondents the City of New Y o r k ,  the New York 

C i t y  Department of Buildings (“DOB”), the New Yor-k City Board of 

Standards and Appeals (“BSA”) (collectively, the “City”) and 

Bayrock /Sap i . r  Organization LLC (“BSO”) have answered, opposing 

the instant petition. 

The subject of this proceeding is a transient hotel, located 
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at 246 Spring Street in M a n h a t t a n  ( t h e  “Sj.te”). On May 17, 2007, 

the DOB issued New Building Permit No. 104403334 to BSO for the 

proposed transient hotel at the Site. The Site is located in an 

MI-6 zoninq district and, according to the DOB permit, the 

proposed Ruil ding would be a “J-1 occupancy” t.ransient hotel. 

P r i o r  to the issuance of thc permit, on April 26, 2007, BSO- Lhe 

B u i 1 din y ow ne r - e x e cu t e d a Re s t r i c t i ve De c 1 a L‘ a t ion , w 11 i c h i. n c 111 de d 

t h e  foll.owing provisions: 

t h e  New Buildiriy s h a l l  contain upon 
c:ompl.etion arid t-hereafter, (A) no less than 
40,000 square feet of space that is used for 
one or more uses (other than guest rooms or 
su i t e s )  that are accessory to a transient 
hotel use, including food and beverage, 
conference, spa ,  gym, retail, back of house 
o r  other function facilities and (B) a Class 
J Fire S2fet.y System and . . . shall riot. 
include . . . a cerit.r-al chute for rubbish or 
individual mailboxes for each Unit, arid no 
standard yuestroom shall have a stove, oven 
or fixed rangetop, a dishwasher or a 
w ;$ s he r /dryer 

No Unit may be occup ied  by its Unit Owner- or 
by a n y  other individual: (i) f o r  a continuous 
period Cjf  more than 29 days j.n any 36 day 
period; or (ii) for a tot-a1 of more t h a n  120 
days in any calendar year. 

* * *- 

(Pet-ition, Ex. F at 2). 

Petitioner appealed the issuance of the permit, arguinq that 

t.he D(3B improperly determined that t he  Building constitutes ci 

”transient hotel” as defined by New York City Zoning Regulation 5 

12-10. The petitioner claims that since the Site is in an M1-6 

manufacturinq zone, a Use Group 5 transient hotel would be 
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permitted, whereas a Use Group 2 residential building would be 

prohibited. According t.o petitioner, despite the DOB‘s 

determination, the Building f a l l s  in the prohibited Use Group 2 

category. In a resolution dated May 8 ,  2008, the BSA denied 

petitioner’s appeal. 

A r t . i  cle 78 provides that: 

The on1.y q u e s t i o n s  that may be raised in a 
proceeding under [it] a re  . . e whether the 
body or officer proceeded, is proceeding or 
is about t o  proceed without OF in excess of 
jurisdiction; or . . . whether a 
determination w a s  made in violation of lawful 
procedure, was affected by an error of law or 
was arbitrary arid capricious or an abuse of 
discretion, incl u d i n g  abuse of discretion as 
to the measure or mode of pena1.t.y CIL: 

d i  s c i p l  i ne imposed 
( C P L R  7803 [2], [4]). 

Thc court‘s review of an administrative decj-sion is limited to an 

assessment of whet.her it is arbitrary and capricious-“whether 

there is a r a t i o n a l  basis for the administrative determination 

without: di s 1: urbi rig under 1 yi ng fa c t ua 1 de t e rmina t i on s ’I ( He in t. z v . 

B r o w n ,  80 N Y 2 d  998, 1001 [19921). Only the evidence and 

arguments r a i s e d  before the agency at the timc of the 

adrnj.nj.st.rat.j.ve determination will be considered (HLV Assocs .  v. 

Aponte,  2 2 3  A D 2 d  362, 363 [lst Dept 19961). A zoning “board  

determination may not be set aside in the absence of illegalit-y, 

arbitrariness or abuse of di.scretion”, and “will be sustained if 

it had a rational basis and is supported by substantial evidence” 

(Sollo A l l i a n c e  v .  N e w  Y u r k  Ci.ty Bd. of Stds. S Appeals, 95 NY2d 
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4 3 7 ,  4 4 0  [2000] c i t i n g  Matter  o f  C o n s o l i d a t e d  E d i s o n  Co. v 

H o f f m a n ,  43 NY2d 598, 608 [1978] ) A d d i t i o n a l l y ,  t h e  B o a r d ’ s  

d c t . e r m i n a t i o n  merit.s “ s u b s t a n t i a l  j u d i c i a l  d e f e r e n c e  a n d ,  even 

when a c o n t r a r y  d e t e r m i n a t i o n  would be r e a s o n a b l e  and  

s u s t a i n a b l e ,  a r e v i e w i n g  c o u r t  may n o t  s u b s t i t u t e  i t s  judgment  

f o r  t h a t  of  t h e  a g e n c y  i f  t h e  d e t e r m i n a t i o n  i s  s u p p o r t - e d  b y  

s u b s t a n t i a l  e v i d e n c e ”  (Soho Alliance v. N e w  York C i t y  Bd. of 

Stds. & Appeals, 264 A D 2 d  5 9 ,  6 3  [ l s t  Dept 2 0 0 0 1 ,  a . f f d  9 5  N Y 2 d  

437). 

Here, t h e  t h r u s t  of  p e t i t i o n e r ’ s  a rgumen t  i s  t h a t  t h e  H S A  

a c t e d  o u t s i d e  i t s  a u t h o r i t y  i n  d e n y i n g  p e t i t i o n e r ‘ s  a p p e a l  of t h e  

p e r m i t .  S p e c i f i c a l . l y ,  p e t i t i o n e r  a r g u e s  t h a t  t h e  BSA v a r i e d  t h e  

t-erms of t h e  Zoning  R e s o l u t i o n  i n  f i n d i n g  t h a t .  the B u i l d i n g  f e l l  

1n t .o  llse Group 5 ,  r a t h e r  t h a n  Use Group 2 .  The c o u r t  i.s 

u n p e r s u a d e d  w i t h  t h i s  a r g u m e n t .  

N Y  City Zoning  R e s o l u t i o n  5 1 2 - 1 0  d e f i n e s  a t r a n s i e n t  h o t e l  

a s  follows: 

A “ t r a n s i e n t  h o t e l ”  i s  a b u i l d i n g  o r  p a r t  of  
a h u i l d j . n g  i n  w h i c h :  
( a )  l i v i n g  o r  s l e e p i n g  accommodat ions  a r e  
u s e d  p r i m a r i l y  f o r  t r a n s j . e n t  o c c u p a n c y ,  and  
may b e  r e n t e d  on a d a i l y  b a s i s ;  
(11) one (:)I more common e n t r a n c e s  s e r v e  a l l  
such l i v i n g  or s l e e p i n g  u n i t s ;  and  
( c )  t w e n t y - f o u r  h o u r  d e s k  s e r v i c e  i s  

p r o v i d e d ,  in a d d i t i o n  t o  one  o r  more o f  t h e  
f o l l o w i n g  s e r v i c e s  : h o u s e k e e p i n g ,  t e l e p h o n e ,  
or b e l l h o p  s e r v i . c e ,  o r  t h e  f u r n i s h i n g  o r  
l a u n d e r i n g  o f  lj nens. 

P e r m i t t c d  a c c e s s o r y  u s e s  i n c l u d e  r e s t a u r a n t s ,  
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c o c k t a i l  l o u n q e s ,  p u b l i c  b a n q u e t  h a l l s ,  
ballrooms, or m e e t i n g  rooms. 

While  p e t i t i o n e r  does n o t  d i s p u t e  t h a t  t h e  B u i l d i n y  w i l l  m e e t  t.ke 

r e q u i r e m e n t - s  o f  5 12-10 (b) a n d  (c), i t  c l a i m s  t h a t  somehow t h e  

p r o v i s j n n  i n  5 1 2 - 1 0  ( a ) ,  viz., t h a t  t h e  h o t e l  \\may be r e n t - e d  on  

a d a i l y  b a s i S [ , ] ”  m a n d a t e s  t h a t  t h e  h o t e l  m u s t  o n l y  be r e n t e d  o n  

;3. d a i l y  b a s i s .  However, t h e  p l a i n  w o r d j n q  of t h e  Zoriing 

Rc:;olut.ion s t a t u t e  e v i d e n c e s  n o  s u c h  r e q u i r e m e n t  (see Mayor  o f  

t h e  C i t y  of N e w  York v. C o u n c i l  of the C i t y  of N e w  Y’ork, 38 A D 3 d  

89, 100 [lst: Dcpt 20061, a f f d  NY3d 23 [%00-7]; c f .  Aetna C a s .  h. 

S u r .  Co. v. L’oiinty o f  N d s s a u ,  221 A D 2 d  1 0 7 ,  115 [2d Dept 19961 ) . 

Thus,  t .he  B S A  d i d  n o t  vary t h e  t e r m s  of t h e  Zoning K e s o l u t i . o n  a s  

t h e  p e t i t - i o n e r  a l l e g e d .  

A l t h o u g h  p e t i t i o n e r  r e l i e s  h e a v i l y  on t h e  case of  R a r i t a n  

D e v .  C:orp. v. S i l v a ,  (91 NY2d 98 119971 ) ,  that m a t t e r  is 

d i s t - i n g u i s h a b l e  from t h e  d i s p u t e  b e f o r e  t h i s  c o u r t .  I n  R a r i t a n ,  

t.he “BSA‘  s i n t e r p r e t a t i o n  [o f  t h e  Zon ing  R e s o l u t i o n ]  c o n f l i c t  [ e d ]  

w i t h  t h e  p l a i n  s t - a t u t o r y  l a n g u a q e ”  a n d ,  t h u s ,  t h e  C o u r t  o f  

A p p e a l s  €ound t h a t .  t . he  RSA‘  5 i n t e r p r e t 1 a t i o n  coil1 d n o t  be 

s u s t a i n c ! d  (Ra . r i t a i i ,  31 N . Y . 2 c l  a t  3.03) . Here, t h e  BSA‘s 

i n t e r p r e t a t i o n  o f  5 1 2 - 1 0  ( a )  does not c o n f l i c t  w i t h  i t s  p l a i n  

l a n g u a g c .  

F u r t h e r m o r e ,  w h i l e  t h c  Zon ing  R e s o l u t i o n  d e f i n e s  a t r a n s i e n t .  

h o t e l  CIS one w i t h  p r i m a r i l y  “ t r a n s i e n t  o c c u p a n c y ,  I‘ i t  f a i l s  t o  
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p r o v i d e  f u r t h e r  d e f i n i t i o n  f o r  “ t r a n s i e n t , ”  l e a v i n g  t h i s  t e r m  

subjec-t t o  t h e  BSA‘ s i n l l e r p r e t a t i o n .  P e t i t i o n e r  a r g u e s  t - h a t  

b e c a u s e  of t h i s  l a c k  of  a d e f i n i t i o n ,  Zoning R e q u l a t i a n  5 1 1 - 2 2  

a p p l i e s .  P u r s u a n t  t o  5 1 1 - 2 2 :  

Whenever any  provisjon of  t h i s  R e s o l u t i o n  and 
a n y  other p r o v i s i o n s  o f  law, whel:her s e t  
i o r - t h  i n  t . h i s  R e s o l u t i o n  or i n  a n y  ot:her l a w ,  
o r d i n a n c e  o r  r e s o 1 , u t i o n  of any k i n d ,  impose 
o v e r l a p p i n g  or c o n t r a d i c t o r y  r e g u l a t i o n s  o v e r  
t h e  u s e  of l a n d ,  or o v e r  t h e  u s e  or b u l k  of 
b u i l d i n g s  o r  o t h e r  s t r u c t u r e s ,  o r  c o n t a i n  a n y  
r e s t r i c t i o n s  c o v e r i n g  a n y  of  t h e  same s u b j e c t  
m a t t e r ,  t h a t  p r o v i s i o n  which i s  more 
r c s t r i c t i -ve  o r  imposes  h i g h e r  s t a n d a r d s  o r  
re iqui-rements  s h a l l  g o v e r n .  

However, p e t - i t i o n e r  h a s  f a i l e d  t o  c i t e  a n y  p r o v i s i o n  of  law t‘hak 

i s  more r e s t r i c t i v c  t h a n  Zoning  R e s o l u t i o n  5 1 2 - 1 0 .  I n d e e d ,  i t  

i s  p e t i t i o n e r ‘ s  cont.ent.i.on t h a t  i t  i s  5 J 2-10-compared w i t h  o t h e r  

s t a t u t e s ,  i n c l u d j . n g  t .he N e w  York Rent S t a b i l i z a t i - o n  C o d e - t h a t  j.s 

inore r e s t r i c t i v e ,  r e q u i r i n g  day- to -day  occupancy  i n  t r a n s i e n t  

hote1.s. A s  discussed above, t h o u g h ,  t h e  p l a i n  l a n g u a g e  o f  § 1.2- 

1 0 ,  and  i t s  u s e  o f  ,the p e r m i s s i v e  word “may” r a t h e r  t.han t h e  

i m p e r a t i v e  word “ s h a l l ,  ” r e n d e r s  a n y  s u c h  a rgumen t  d e v o i d  o f  

rrieri t . 

A d d i t i o n a l l y ,  p e t i t i o n e r  a r g u e s  t h a t  i s s u i n g  t h e  permit f o r  

(rhe B u i . l d i n g ,  “ u n d e r m i n e s ”  t h e  p u r p o s e  of  Zoning  R e g u l a t i o n  5 41- 

00 ( b )  , which i d e n t i f i e s  one  purpose of  m a n u f a c t u r i n g  d i s t - r i c t s  

To p r o v i d e ,  a s  f a r  a s  p o s s i b l e ,  1:hat s u c h  
space w i l l  be a v a i l a b l e  for u s e  f o r  
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manufacturing and related activities, and to 
protect. residences by separating t h e m  from 
manuLacturing activities a n d  by geriera3.ly 
prohibiting the use of such space for new 
residenti-al. development. 

In light of t.he fact that. the R S A  had a rational basis f o r  

determining that. the Building is n o t  residential. i.n nature b u t  

is, as discussed above, a transient hotel, the petitioncr’s 

argument is not compelling. Ample evidence exists, for t.he R S A ’ s  

det-ermination. The Restrictive Declaration provides that no 

owner or individual may occupy a unit in the Building for more 

than 120 i . 1  any calendar year, nor for any period of more t h a n  29 

days in a 36-day period. Additionally, t-he Building has heen 

designed without kitchens in the guestrooms arid wit.hout other 

residenti-a1 amenities s u c h  as mailboxes or cornmori garbage chutes. 

T h u s ,  the BSA‘s det-erminat-ion t.hat the B u i l d i n g  wou1.d not qualify 

as residential is neither arbitrary nor capricious. 

In its resolution, the BSA determined that despite 

petitioner’s claim that a secure closet is a “hallmark of 

residenl.ial use, ” the l o c k e d  c lose t :  

is instead evidence of the transient nature 
of the unit, . , . [as] no need for a secure. 
storage closet would exist if the unit were 
i ndeed  u s e d  as a permanent residence, because 
;1 u n j . t  owner who had unrestricbed access a n d  
c o n t r o l  of the unit’s occupancy would n o t  
require a secure place to st-ore personal 
effect-s 

(Resolution, T¶ 80-81). 

Petil-ioner argues that the Resolution is in error, since the 
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\ \  owner’s secure closet,” as shown in t h e  Building p l a n s ,  is not 

among the permitted accessory uses of transient hotels, 

enumerated in § 12-10. 

‘The court notes that- 5 12-10 provides t h a t .  in transient. 

hotels: “ [ p ]  ermitted accessory uses include restaurants, c o c k t - a i l  

louriyes, public b a r i q u e t  ha 1 . 1 ~ ~  ballrooms, nr meeting rooms” 

(emphasis supplied) . Despite petitioner’s seeming coritenti,on, 

thc plain lanquage of 5 12-10 does not limit accessory uses to 

those enumerated therein. Indeed, the Zoninq Resolution 

specifically provides that “[tlhe word ’includes‘ shal 1 not limit 

a term t.o the specified examples, but is intended to extend i1.s 

meani-ng to all other i-nstances or circumstances of like kind or: 

character” (NY C i t y  Zoning Resolution 5 12-01 [;I). 

In relevant p a r t ,  Zoning Resolution S 12-1 0 specif-ies that 

an ‘\acce:l;sory USC” : 

(a) is a use conducted on the ,same zoning l o t  
as t .he  principal use to which it is related 
(whether located within the same or an 
accessory building or other structure, or as 
an accessory use of land) . . . ; and 
(b) is a use which is clearly incidental to, 
arid customarily found in connection with, 
such principal use; and 
(c) i.s either in the same ownership as such 
principal use, or is operated and maintained 
on t.he same zoning lot substantially for the 
benefit n r  convenicnce of the owners, 
occiipants, employees, customers, or visit.ors 
01 t . he  principal use.  

Of this thrce-prong t.F:st used t.o determine whether a use 

qualifies as a n  accessory use, paragraph (b) is the only test at 
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i s s u e  he re .  

l a w  “has a c c o r d e d  s i g n i f i c a n t  f l e x i b j - l i t y  t o  t h e  t . e r m ,  a l b e i t  

t u r n i n g  C)II p a r t i c u l a r  f a c t u a l  c i r c u m s t > a n c e s  , so  t h a t  t h e  

a p p l i c a t i o n  o f  the  t e r m ,  i t  seems, r e m a i n s  ad hoc”  ( M a s o n  v. 

Dep‘t of R l d y s . ,  307 A D 2 d  94, 1 0 1  [lst.  Dept 2 0 0 3 1 ) .  D e t e r m i n i n g  

wlhet-her a p r o p o s e d  a c c e s s o r y  u s e  i s  c l e a r l y  i n c i d e n t a l  t o  and  

c u s t o m a r i l y  f o u n d  i n  connec t l ion  w i t h  the p r i n c i p a l  use w i l l  

d epend  upon “ a n  a n a l y s i s  of  the n a t u r e  and c h a r a c t e r  o f  t .he  

p r i n c i p a l  u s e  o f  the l a n d  i n  q u e s t i o n  i n  r e l a t i o n  t o  t h e  

a c c e s s o r y  iusef t a k i - n g  ink0 c o n s i d e r a t j  on t h e  over-all c h a r a c t e r  

of t h e  parLic :u la r  a r e a  i n  q u e s t i o n ”  ( N e w  Yor-k n n t n n i c a l  Gardeii  v. 

Board of S t d s .  & AppeaIs ,  91 N Y 2 d  413, 420 [1998]). T h e  C o u r t  

“may not. l i g h t l y  d i s r e g a r d  [the BSA’ S I  d e t e r m i n a t i o n ”  or1 this 

j . ss~ie  (Id. a t  4 2 0 ) .  

I n  d e f i n i n g  t h e  t e r m  “ a c c e s s o r y  u s e , ”  r e l e v a n t  case 

Here, t h e  RSA d e t e r m i n e d  t h a t  t h e  p r e s e n c e  o f  t h e  locked 

s t o r a g e  c l o s e t  “ i s  i n s t e a d  e v i d e n c e  o f  t h e  t r a n s i e n t  n a t u r e  o f  

t h e  u n i t . ”  No such s t o r a g e  c l . o s c t  would be n e e d e d  i f -  the u n i t  

owncrs  h a d  p e r m a n e n t  access  t o  t h e  u n i t s .  The f a c t  t . h a t  t.he 

c l o s e t :  e x i s t s  has no e f f e c t  upon t . he  t i m i n g  r e s t r i c t - i o n s  f o r  t -he  

l e n g t h  of  t i m e  o w n e r s ,  o r  a n y  o t - h e r  g u e s t s ,  may s t a y  i n  the 

B u i l d i n g .  Viewj-ng t h e  B S A ’ s  d e t e r m i n a t i o n  f a v o r a b l y ,  a s  t h i s  

c o u r t  i s  compelled 1.0 do, 

n o r  c a p r i c i o u s .  

t h e  d e t e r m i n a t i o n  w a s  n e i t h e r  a r b i t r a r y  

F i n a l l y ,  r e s p o n d e n t s  a r e  c o r r e c t .  The RSA cannot .  d e n y  a 
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p e r m i t  t o  t h e  Owner upori mere c o n j e c t u r e  a n d  s p e c u l a t i o n  t h a t ,  i n  

I:he fu t -L i r e ,  t h e  B u i l d i n g  m i g h t  b e  i m p r o p e r l y  u s e d  for r e s i d e n t i a l  

p u r p o s e s .  

may be issued, “ [ t l h e  s t a n d a r d  t o  be a p p l i e d  [ t h e r e t o ]  i s  t h e  

a c t u a l  u s e  of the bui l .d inc j  i n  quest-ion, n o t  i t s  p o s s i b l e  f u t - u r e  

use” ( L l i  Milia v. Bennett, I49 AD2d 5 9 2 ,  5 9 3  [2d Dept. 19891). A 

b u i l d i n q  p e r m i t  may n o t  bc w i t h h e l d  due  t o  t h e  “ m e r e  p o s s i b i l i , t y  

of a f u t u r e  i l l e g a l  use” ( M d t t e r  o f  9 t h  & 10th St. L.L.C. v. 

B o a r d  of S1.d.s. 

270 [2008]). 

When r e n d e r j  ng  a d e t e r m i n a t i o n  upon w h e t h e r  a p e r m i t  

& Appeals of the C i t y  of N e w  Yor-k ,  10 N Y 3 d  264, 

The record c l e a r l y  i n d i c a t e s  t h e  Owner h a s  demonstrat .ed t h a t  

the B u i l d i n g  will be a Use Group 5 ,  t r a n s i e n t  h o t c l .  P e t i t i o n e r  

maint.ain:.; t h c o r e t . i c a l 1 . y  t h a t  t .he  u s e  o f  the B u i l d i n g  i n  t h e  

fut-Lire could be r e s i d c n t i a l . ,  thus a r g u e s  t h a t  the Owner f a i l e d  t o  

c s t a h l  j.::h a n  i n t e n t  t o  (:omply w j , t h  z o n i n g  r e y u l  a t i o n s .  I n  

s u p p o r t  of  t1-1i.s a r g u m e n t  p e t - i t i o n e r  Matter of 9 t h  & 10th St. ;IS a 

c o m p e l l i n g  a u t h o r i t y  for d e n i a l  of the p e r m i t ,  t h a t .  c a s e  i s  

i n a p p o s i t e  on  t h e  facts. 

p r o p o s e d  b u i l d i n g ,  a dormitory, c o u l d  not. a t  t h e  o u t s e t .  m e e t  t h e  

a p p l i c a b l e  Zoning C r i t e r i a  a s  it had no a f f i l i a t i o n  w i t h  a n  

e d u c a t i o n a l  i n s t - i t u t i o n .  Whereas ,  i n  t h i s  case,  t h e  p r o p o s e d  

B u i l d i n g  h a s  m e t  t h c  BSA’s r e q u i r e m e n t s  for a Use Group 5 

bui  l d i n y .  ‘The f a c t  that. i t  c:c)uld, a t  some f u t u r e  t i m c ,  be 

misused for  ano l ihc r  pu rpose  i s  i n s u f f i c i e n t  r e a s o n  t o  deny  t h e  

I n  t h e  M a t t e r  of 9 t h  & 10th St., t h e  
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p e r m i t  now.  A c c o r d i n g l y ,  i t  i s  

ORDERED a n d  A D J U D G E D  that the p e t - i t i o n  i s  d e n i e d  a n d  t - h e  

p r o c e e d i n g  i.s d i s m i s s e d .  

T h e  foregoing c o n s t i t u t e s  t h e  judgment  and o r d e r  o f  this 

c o u r t .  

Da Led : December 1 9 ,  2 0 0 8  

ENTER : 

J . S . C .  
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