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SITPREME COURT OF THE S‘I‘A‘I’E OF NEW YORK 
COUNTY OF NEW YORK: PART 7 

AMERICAN GUARANTEE R: LIABILITY INSLJRANC‘t! 
C‘OMPAN Y, individually aiid 3s subrogee oi’ 
S&W REALTY. LLC‘, 

X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Index No.: 107460/07 

Dccision, Order and Judgment 
Plaintiff. 

- against - 

STATE NArIONAL INSlJRANC’K CIOMPANY. I N C .  
a~ id  ‘I’OWER RISK MANACrEMCNT CORP., 

Defendants. 
....................................................................... 
HUN. MICHAEL D. STALLMAN, J.S.C.: 

In this action, plaintiff American C.;uarantee 2k 

individually and as subrogee of S&W Rcalty, Ill,<: (S&W 

National Insurance C‘oiiipany, Inc. (Statc) $ I million 

S&W’s behalf lo setlle an underlying pcrsonal iii,jury action cntitlcd Antonio Lgjlja-Prwz I? A‘& W 

R t ~ d / y ,  LLC:’, in thc Supl-cine Court of the State of New York, Kings County, uiidcr Index Number 

1 1 186/04 (the iiriderlying action). 

cover against defendant State 

Defendants State National Insurnncc (’oiiipaiiy, Inc. nncl ‘I’owcr Risk Management 

C’oi.poration (Tower) (collcctivcly, dofctidaiits) tiiovc, pursuant to C’PI .R 121 2, for sunimary 

,i l i d  g mcnt d i sin i ss i iig pl aintifr s tic t ion. 

American cross-iiioves [or a11 order declaring that ( i )  Statc’s disclaimer of coverage lo S&W 

was untimely ;is a niattcr of law. thereby precluding defendants’ ability to rcly (111 tlic constrirclion 

exclwiori cited in its clisclaimer; ( i i )  thc csclusinii is, iii any cvcnt, jnapplicahle, aticl Statc owccl 

primary coverage to  S&W up io the full $1  million amount of Statc’s Imlicy limit; ( i i i j  State is 

rherefore obligated to reimburse Amcrican, as subrogee ol’ S&W, fk)r the full liiiiits of tlic Stntc 



Natioiial Policy, tlic amount of $ 1  million dollars, which was paid by American, but should have 

been paid by State; arid (iv) State is rcquired to pay statutory intcrest to American 011 that same 

amouiit ruiiiiing from tlic date of the settlement payment i n  tlic underlying action. 

13AC KGliOI1ND 

‘T’lic undcrlyiiig action arosc out of injuries sirstaitied hy Antonio LeLia-Pcrrz (Le.ja-Pcrcz) on 

March 30, 2004, when he fell off a scaffold while doing pointing work on an apartment bidding 

owiicd by S&W (tlic premises). I.cja-I-’erez was employed by non-party I’vcrgreen Home 

Improvcrnciit (Ivergreen). In tlic underlying action, Leja-Perez tcstifled that, oil tlic date 01’ his 

accident, he and a I‘ellow co-worker were assigiicd to pcrform pointing work at the preiiiiscs. In 

order to perl’orm their pointing work, they i h t  mixed two buckets oI‘ concretc. While using a 

scaffold, tlicy then pointed bricks on thc facadc of the building’s filth through third floors. I xjn- 

I’crez explained that, as tic was finishing his pointing work on the third floor, the scaffold moved “a 

little backwards,” away from the wall, causing him to fall from the scaffold and hcconie injured. As 

a result oI‘ his accident, Leja-Perez comiiieiiced a personal injury suit against S&W, alleging 

violations of common-law negligence and Labor Law $ 5  200, 240 ( 1 ) and 24 1 (6). 

At the time o l  Leja-Perez’s accident, State was S&W’s primary insurcr with respect to the 

prciiiiscs, pursuant to a coiiiinercial lines policy, effective Decemhcr 1 ~ 2003 to Deceniber I ,  2004 

(the State policy). ‘I’owcr was the gcncral iiianaging agcnt for the Slate policy. ‘lhc State policy’s 

coimiercid genernl liability coverage limit was $ 1  million per C ~ C C U I T ~ I I C C  for hodily injury to which 

the insurance applied. 

The State policy includcd a Designated Ongoing Operi-ttions Exclusion (the construction 

exclusion), which applied to liability lc)r itij irries arising 0111 of various coiistrirction activities, 
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including poiiitiiig I Iowever, the construction exclusion did not apply to incidental repair and 

mai ritcnaiice at the premises. 

At the time ofthe accidcnt, S&M; was also American's insured under a commercial umbrella 

liability policy, which was issued to Apartment CG Property (>wncrs Purchasing (>roup ( h e  American 

policy). The American policy, cffcctive January 1 ,  2003 to January 1 ,  2005, containcci a policy limit 

oi‘$50 million pel- occurl-cmce and covered “damages the iiisiired become legally obligatcd to pay by 

reason of liability imposed by law or  assumed undcr an insurcd contract bccausc of‘bodily iiijLiry ... 

covered by this insuraiice providing the injury ... takes place during the policy period or this policy 

and is caused by an occurrciice happening anywhere” (Defendants’ Notice of Motion, Exhi bit A. 

Aiiicl-ican Policy at 5 1 ~ 11 H). In addition, the American policy also required American to “pay such 

damages in  excess 0 1 t h ~  lktaincd 1,imit specified in k i n  5 .  ofthe Declarations [i.c., $1 0,0001 or 

the amount payable by other insurance, whichever is greater” (id ). 

Within days of thc accident, both Stale and American werc notified that 1,eja-l)erez was 

iiijurcd due to a fill from a scafi’cld. After Tower received lcgal papcrs for the underlying action, 

it hired tlic law firm of Marshall, Ch iway  R: Wright to defend S&W (Marshall). l3ascd (311 thc 

possible applicability oftlie State policy’s cxclusion provision for construction activities, Tower sent 

S&W a rescrvatioii ol’rights letter, datccl May 4, 2004, 

On May 21 , 2004, Deiiisc Sliaiic, ‘I’ower’s senior liability claims examiiier. received a letter 

from S&w’s nianaghg tigerit, Wolf Sicherman o l  Sicherman Managcmcnt I , I  .C: (Wolf),  i i i  which 

tic clainicd that S&W and Evergreen clid not have a written c o n h x t  for  thc-joh “as it was a “minor 

building repair, ;I Icak it1 to two apai-tmciits” (Dclkndant’s Notice of Motion, Shanc Affidavit, 

Exhibit 4, Sicherman I xtter). In addition, this letter rioted that S&W had done work with Kvcrgrccii 
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in the past, and that S&W had a certification of insurance on file. It shoirld be iiotcd, however, that, 

during his February 23, 2006 deposition, Siclicrtnan testiikd that, although he called Evergrccii to 

fix water lealts i 11 two apartments, he did not know what work was actually performed by Evergreen 

on the day of thc accident, or whether that work included poinling. 

In a letter, dated May 2 1 ,  2004, Mar.shall advised ‘l‘ower lhat il  was loo sooii to coii~liidc 

whether Labor Law 5 240 ( 1  ) applied to i,c-ja-Pcrcz’s accident, as niorc investigalion a i d  discovery 

was needed in ordcr to ascertain whether T,ej a-Perez’ s accident occurrcd wliilc performing 

construction work, which is covered by the statute, or whether his work was routiiic niaintenancc, 

which is not covcred by the statute. 

In its November 3, 2004 bill of particulars report to American, Marsliall stated that “i t  is 

clearly obvious that the plaintiffsustaiiicd vcry substantial inj irries and as such this case prcscnts thc 

potential for a very signilkant exposure,” (Defendant’s Notice of Motion, Exhibit E- Marshall Bill 

oi‘ Particulars Report). I11 this report, Marshall also acivised American that i t  appeared “likely” that 

Ixja-Perez would be able to avail liimselfof a Labor Law S; 240 (1 )  cause oi‘actiori. 

After depositions were coriiplcted, 1,c.ja-Pcrcz riiovcd l-br partial sLiiiiI-nary judgliicnt on his 

Labor Law 5 240 ( 1  ) claim against S&W, and SKiW cross-moved [or s~rmmaryjudgment dismissiiig 

the complaint. By letter dated Novcmbcr 9, 2006, Marshall advised State, Tower and American that 

the court had granted Leja-Pcrcz partial sunmiary judgmenl- on his 1,abor 1,aw 8 240 ( 1 )  claim. In  

this lelkr, Amy S. Wcissiiiui (Weissman) explained that Marshall hud c.)pposed Itja-Perez’s 1,abor 

Law $ 240 ( 1  ‘1 cla.im by arguing that, as lie was at the premises to rcpair the nrca surrounding two 

leaky windows, I xjn-Perez was performing routine main termu at the time ol‘his accident, which 
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is not covered under the statute. Weissniaii then noted: 

[h]owever, as you are aware. tlie plaiiitifftestifjcd that they did not just poiiit the area 
around the leaky windows. Rather they determined that thcjob was much largcr and 
did “pointing worli” 011 the entire lront hcade of tlic building 

(Defendant’s Notice ol‘ Motion, Exhibit 6, Novcmbcr cl, 2006 Weissman Letter). By letter, datcd 

January 30, 2007, Tower disclaimed coverage 011 State’s behalf based on the applicability of the 

State policy’s construction cxclusioii. 

By letter datcd March 30,2007 to ‘I’owcr, Amcrican, on beliall‘ol’S&W, xcquested [hat State 

withdraw its January 30, 2007 disclainier ofcovcragc, iiotiiig that the denial ol’covcragc on the basis 

of the construction cxclusioii was iiicorrcct. 111 addition, as State’s disclaiiner was not issued until 

78 clays alter the decision in  the undcrlying action had been reported to State by counsel, Amcrican 

asscrtcd that the disclaimer was untimely, and therefore legally invalid. 

‘I’he niattcr went to mediation at JAMS on May 1 ,  2007, and the parties in the uiiderlying 

action settled in the amount 01‘ $2.1 million. Although a representative from State attended the 

mediation, Slate refused to withdraw State’s disclairiicr of coverage, therelore making no 

contribution to the settlement 

Hy Icttcr daled May 1,2007, American again requested that State withdraw its disclaimer and 

contribute tlie full limit of its policy to tlic scttlcmciit, aricl again, State refused. As a rcsult, 

Amcrican lirlly liinded the $2.1 million scttlciiiciit a d  coiiiniciiccci this action, wherein American 

asserls that State, as S&W’s primary insurer, was obligated to pa.y the l’irst $1  iiiillion of’lhe El 

payiiient i t  niadc on S&W’s behalf to settle the underlying action. Alteniatively, American claims 

that State is precluclcd undcr Insurance Law $ 3420 ( ( I )  lrom relying cui the construction csclusion 

dire to State’s delay in clisclaiiniiig coverage. Altlioiigli American iiames Tower as 3pai- t~ defendant, 



it  seeks no relief againsl Tower 

111s CUSS I ON 

““l’lic propoilent of a summary judgment motion must makc a prima Facie showing of‘ 

entitlcniciit to judgment as a matter of law, tciidcriiig sufficierit evidence to el iminale any material 

shifts to tlic iiiolion’s opponciit to “present evidentiary facts in adinissihlc form sufficient to raisc 

a genuine, triable issue of fact” (h.lcrmrck 17 Melropolitm Miiseirrn o fAr t ,  27 AD3d 227, 228 1 ‘‘ l k p t  

20061; Ziickcrmuri v C’ity ~ / ’ N e t i i  l‘ork, 49 N Y 2 d  557, 562 [1980];-DeRosa v C’ity of New York, 30 

AI33d 323, 325 [ 1 ’‘ Dept 2006J). I f  thcrc is any doubt as to the existence of a triable issue ol‘hct, 

tlic motion for summary judgment inust he dcnjed (Rotiibn KxtriidcrLY 17 C-‘cppos, 46 NY2d 223, 23 1 

19781; G‘rossrnnn 1’ ,4w~alg~rrncrtc~1‘Hot~,sing C‘orporulion, 298 Ar32d 224, 226 [ 1” Dept 20021). 

WHETHER THE STATE POLICY’S CONSTRUCTION EXCLUSION AYI’LLES 

The construction exclusion modifies the insurance provided by Stale as hllows: 

CXIMMEICC‘IAL GENERAL LIABILITY COVERAGE PART 

Dcscription of Designated Ongoing Operation(s): 

Clons t ruct i o 11 I’xclus i o 11 : “ C’onstruc ti on of buildings or s tructurcs i ticludi iig , but IIO 1 
limited lo, erection ... painting, leaning or pointing, and all work or aclivily in 
conncction with the hregoing. This exclusion does not apply to incidental repair and 
maintenance perlbrmed by the nanied insured on buildings owned and operated h y  
the named insured 

This insurance does not apply to “bodily iii.jur-y” o r  “property damagc” arising out ol‘ 
tht: ongoing operations dcscrjbed in the Schediile 01 this endorsement, regardless of 
whcthcr siich operalions are conduckd by you o r  on your behall‘ or wliether tlic 

* + *  
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operations are conducted lor yoursclf or for others 

(Defendants’ Notice of Motion, Exhibit 1 of Shane Al‘f;idavit, State Policy, Ilcsignated Ongoing 

Operations Exclusion). 

Statc asserts [hat, as the provisions of the State pol icy’s cunstruction exclusion arid Lahor 

Law $ 240 ( 1  )- which requires property nwiicrs and their agciits to “Iurnish or erect .. , scaffolding, 

hoists ,., atid othcr devices which shall be so constructed, placcd and operatcd as to give proper 

protection” to workers iiivolvcd in the “erection, deinolition, repairing, altcring, painting, cleaning 

or poiiiting of a building or structure,” are materially tlic same, because 1,cja-Perez succeeded 011 his 

Labor Law $ 240 ( 1 )  claim against S&W, i t  owes 110 covcrage to S&W. 

Plaintiff argucs that, while the construction cxclusion may be similar in languagc to Labor 

Law $ 240 ( I ) .  as there are some material diff‘erences bctwccii the two, the coilit’s linding in favor 

of Ixja-Perez on his Labor Law 8 240 (I) claim docs riot eslablirsh, 1j~so,ji7ct0, [hat lie was engagcd 

in work subject lo the construction exclusion. 1’0 that e l k t ,  plaiiitift‘niaiiitains that not every claim 

that falls within scction 240 ( 1  ) necessarily frills withiii the construction exclusion. For example, in 

cerlaiii situations, a del-kndant can bc fnuiid liable under Labor 1,aw tj 240 ( I ) ,  evcii though the 

plaintil‘l‘ was not engagcd “construction” work at the time o l  his accident (.TCC LIwgy)) - L. - 11 Ho~*k<jc/ler. 

Gr.oup, Znc., 8 NY3d 675, 680 120071 I1,abor Law 5 240 (1)  applicd to interior wiiidow cleaning 

which was not incidental to construction, demolition 01’ repair work, and did not iiivolve a significant 

a1 teralion lo the premises 1; .see d s o  L S ~ ~ i d u ~ . c . k a  t ’  Nc1.1) Yoik U7iw7,si/j~, 1 0 N Y 3d 792, 793 l.ZOOS] ). 

As thc Court of Appeals has consistently held that policy exclusions are subject to strict 

construction and iiiwst be read iiaxrowly (,ret At~totiiohilc Z m .  C‘o. of IIm-i/i)rd 1) (.'oak, 7 NY3d 13 1 ~ 

137 [2006]), contrary to delendaats’ assertion, that tlic court li)und in favor of I ,c.ja-Perez o11 is 1 .ahor 
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Law 5 340 ( 1 )  claim does not establish. ipso ,Jiictn, that hc was cngiged in  work subject to the 

construction exclusion. I lowever, a strict and narrow rcading oftlie construction exclusion revcals 

that Le,ja-Pcrez’s pointing work did, in hct ,  fall wilhin the piirvicw of tlic construction csclusion. 

Ix-ja-Perez testified that, at thc time of his accident, he aiid his co-worker wcrc pointing bricks on 

the f i t ih  through tlic third lloors of‘ the prcmises. Notably, the court in the undcrlyiiig action 

tlcteimincd that: Leja-Percz and his co-worker wcre not just doing pointing work around the lcalcy 

windows 011 the day of the accident, but h e y  wcre also pol-forming pointing work on the entire front 

hcadc of h e  building. I n  light of this [act, 1,e.ja-Percz’s work is tu  be considered niorc than 

i 11 ci den tal repair an d maintenan cc. 

Plaintiff also asserts that, as the construction cxclusiou is ambiguous, it sliodd hc read 

against State and in fwor  of thc insured, S&W. ‘1’0 that effcct, plaintiff maintains that the 

construction exclusion could bc interpreted as applying to all “pointing” work, or just pointing work 

that is part of a particular construction project. 

“An exclusion frcm coverage ‘iiiust be specific and clcar in order to be enforccd’” (L,:’wx h s .  

C.’o. v I‘ii~g/ev, 41 AD3d 774, 776 [2d Dept 20071, quoting i(;‘c~trhvciiu’ , ~ ‘ I K  C‘o. ~7 GillL)lle Co.. 64 

NY2d 304, 3 1 1  [ 19841; hrlf_)M/E1~1/t~rs. v (.‘Nil h,~. I’o . ,  4 AD3cl 338, 340-341 [2d ncpt 30041 I-’u-hen 

an insurer wishes to ctclude certain coveragc from ils policy obligations, it must do so in  clear and 

unmishkable laiiguagc”]). “Thc insurance company bcars the burdcn 01’ establishing thal the 

oxclusion applies in  a particular case and it is sulJjcct to no other reasonable intcrprctalion” (id. at 

771;). “The test for imbiguity is whether the languagc of [he iiisuraiice contract is ‘susccplible oftwo 

reasonable irilerprctations”’ (hH)W Entcr~’., Zm. 1’ I ’iV11 Ii7.s. C,’o.,  4 N ) 3 d  nt 340-341 ~ quoting Stnte 

o f ’ N c w  York 11 Home /n~10177. I.”u., 66 N Y2d 669, 67 1 [ 1985 1). 



American for thc amount of $ 1  million clollars ishich Amurican now seeks to rccover lium Statc. 

Accordingly. Slate is not obligated to pay Anwrican statutory interest 011 that s;inie amount running 

liom the date of‘ the settlement paymeiit in the undcrlying aclion. 

WHETHER STATE’S PURPORTEI) DELAY IN DISCLAIMING; COVEKAGE 
PRECLUTIES TI’ FROM TlKLYTNG ON THE CONSTKUCTTON EXCLUSION 

Plaintiff assci-ts that, pursuant to Insurance Law 6 3420 (a), Stale’s delay of 78 days in 

disclaiming covcragc alter rccciving notice ofthe court’s order makcs tlic disclaimer untimcly as a 

matter of law, and thus, dcfcndants arc precluded from relying on the construction exclusion to deny 

coverage lo S&W. 

When the policy in question otherwise covers a particular occurrence bill for an exclusion 

in the policy, Insurance Law seclion 3420 (d) requires the insurcr to “give written iioticc [of any 

disclaimer or denial ofcoverage] as soon as is reasonably possjblc” aftcr it first learns ol‘the accidcnt 

or grounds for disclaimer (Insurance I AW scctioii 3420 [a]; SCY Firemen ’,s Fiiizd I m .  I,’o. of’Nicwark 

11 Hopkins, 88 NY2d 836, 837 [1996]; 7Y”’Reulty C.’o. v Wmi,suz.i Ins. Cos., 7 AD3d 507, SO8 [2d l k p t  

20041; M m w i  v Nutionwide Miit. IIW. C’o., 296 AD2d 384, 384-385 C2d Ikp t  20021). Failure by the 

insurer lo give notice as soon as possible after learning about the accident, or the grouiids for denial 

or disclaimcr (of liability, precliides et‘fecljvc denial or  dixclaiiiicr (Fir,sf h’hancir-11 Ins. C‘o. v c J ~ ~ l ~ ~ o  

C’onti-. C ’ o r p . ,  1 NY 3d 64, 68-69 [200?]; h‘irrwicln ’s‘ h’und Ins. C‘o. uf Ncwwk 11 Hopkins, 88 N Y 2 d  

at 837; HrrrtfimJ /m C.‘o. v NLI,P,SLIZI C‘oz~n/v, 46 NY2d 1028, 1029 [ I9701). I-’laintifl‘arg~ies that, as 

subrngcc of W W ,  it is entitled to step into the shoes o fS&W l‘or the puiposcs of challenging the 

lirrielincss of Statc’s disclaimer. 
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I-Iowever, First Department cascs have consistcntly held that Insurancc Law $ 3420 (d),  

which rcquircs that ;I liability insurcr givc writlen notice of a disclaimcr to the insured m d  tllc 

iniurcd person or any other claimant "as soon ;is reasonably possible," docs not apply to notice givcn 

20061 [because defendant insurancc company was rcquesting defense and indeiiiiiificatioil from a 

co-insurer, the recluireinents ofsection 3420 (d)  werc iiiapplicab1el;AII~ lns. C 'o. v l n v c . v ~ o ~ s 1 ~ 7 , s .  C - ' o . ,  

17 AD3d 259, 260 [ lS t  I k p t  20051). 

As the Court reasuned in Bovi.s 1,end Lrcisc LMB, Inc v Hoyul ,Suipltis Lines Ins (To. (27 

AD3d at 92): 

I( is clear that the riotice requircmcnt oi'sectioii 3420 (d) is designed to protect thc 
insured and the injured person or other claimant against the risk, posed by ;i delay i n  
learning the insurer's position, of expcnding energy and rcsoiirces in an ultimately 
futilc attcinpt to rccovcr damages 1Yom an insurcr or forgoing alternative methods for 
recovering dariiages until it is too latc to pursue lhein succcssf~illy. Recognizing thal 
tlicsc arc riot tlic risks to which another itisurcr scelting contribution is subject, courts 
have held that scctioi7 3420 (d)  is not applicahlc to ;i request lor contribution betwccn 
coinsurers [internal citations oinittcd] 

(SLJCJ crlso AIlJ I17,s. Co. 17 Iilnle,s/vr.s lns. C:'o., 17 AD3d at 260). 'I'liat the protection of tlic statute is 

inapplicablc to Ariit.ricaii's rcqucst for reirnbursement is dcmonstraled by thc fricts of this case. as 

evidencc in the record shows that American was 011 notice ol'Le.ja-Pcrcz's accident, the onset ofthc 

In support of its contention that Iiisiiraiicc 1 ,aw 5 3420 ( d )  applicx i n  case's whcl-c m e  insurer. 
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cited in its disclaimer; (i i)  tlic cxclusiun is applicable, and thus, State docs not owe primary covcrage 

to S&W UP lo thc fdl  S; I million amount of’Stare’s policy limit; (iii) Statc is therefore not obligatcd 

to rciiiiburse plaintifI ;is subrogee of S&W, for the amount o f $ ]  million dollars; imd (iv) Stale is 

not required to pay statutoiy intcrest to phintiK 011 that mine amount rumling from tlic dale of the 

settlciiient payment in the underlying action. 

This opinion constitutes the dccision, order and judgment of this Court. 

‘I”\ Dstcd: I)ecemher 1‘. ,2008 
Ncw York, Ncw York 
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