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I n  this action, plaintills allcgc that Industrial E,nterprises of Amcrica. Inc. ( I 1  , N P ) , '  ;1 pLtblicly 

traded Ncvada corporation foiiiicrly known as Advanccd LIio/c'Iiciii, Inc. (AVHC'), del.;iulted on 

payments and interest due under a scries olpromissoiy notes that AVHC.'/lI,NI' issued lo p1:iintiflk. 

I n  addition t o  seeking payiiicnt, plaintills sccks to convert thc promissory notes into shares ol'J1LNP. 

Ikfcndant John Mazzuto i s  thc president and chicfcxccutive oIlicer ol'ILNP. Defendants inovc for 

sunimnry jiidgmeiit dismissing the lirst six causes of action on thc af'lirmativc del'ense 01' release. 

Pliiintif17s cross-riiove lbr siaiimary judgment in their h v o r  on the lirst six ca~iscs of nctim, 

BAC KC; 110 I I N I) 

PI ai n t i 11' Tr iiii t y 13 ui i s t hc prcs i d eiit c) 1 plaint i ff ' 1'1-i ni t y Financi 11 g I tivcs t 111 cii t s Vorp, ( ' I  ' I I <' ) 

I'mwiiit to ;i lorn ugrwnlcnt txlweeii TFIC' and AVIN' dntcd April 26, 2004, plaiiitiffs I m i t d  

$100,000 to I I  , N  I), cvidenced hy l'oiir promissory notes, which the partics rcfcr to 3 s  Notes # 1  -4, each 

I'he parties ~ l e r  to this dekndant by its former stock marltct tickcr symbol, ILNI'. to I ,  

inaintaiii consistcncy with the palms submitted to the C'uiirt in prior iiiotions a i d  to avoid 
conlmion. 

.- . . . . .. 



tcnns 01’ cacll 01‘ the notos providcs tha t  h e  holdcr iiiny, diiring tlic 30 days prior 10 thc note’s 

matiirity dntc o r  thc carlier prepaymenl of thc note, convcit thc notc into 4iiires 01. I I ,N 1’ common 

stock. S& M;i7/iito AK.. Exs 7- I O .  Amcndmenls lo tlic promissoty notcs slate that ILNP may iiot 

pi.cpay dl o r  ally part of the principal of the notes. 

OH May 1 1 ,  2004, AVH(’ cntcrcd illto an Asset Pui-clinse Agrccniciit with I ’o~~ci-3 Medical 

Products, Iiic. (I’owcr.3) aiid two Power 3 sharcholdcrs, one 01. whoiii wis also thc ~ O I - I I J Y ~  C‘hicf 

acquirc all tlic assets and liabilities ol‘AVHC:’ i n  exchang,e lbr  IS millioti shares O K  Powcr3 issued to 

AVBC‘. According to del’endrmls, (he Assol I’urchnsc Agreemenl w;is part ot‘a schcmc of A V K ’ s  

prcvious officers lo divert AVHC“s assets to PowerCi. According to plninlil’l’s, Hui‘s shares in AVRC‘ 

suffcrcd ;I trernendoiis loss as a result of thc transaction between AVBC and Power.3, 

On July IS ,  3004, AVW.’, Powel-3, and Bui cxccutcd i t  mutual rclcasc. The relcasc provides, 

in pcrtincnt part: 

2. C‘luirrz, A claini has bccii made by 1 IIINI‘I’Y [Biii] with rcspcct to thc 
transaction betwecii AVBC and I’WRM [Power 3 I .  ‘I’hc claim 01 I’IIINJTY 
is licrcinalier re l r red lo ;is tlic “Claim”. 

<, 

3. I I<.clease by TRINITY. Tl<INl‘l’Y f’ully and finally acquits, rclcases rind 
foiwcr discharges AVBC and I’WKM . . . ol‘anci froni all claims, clcinmds, 
diuiiiiges, actions, causcs of’aclion, o r  suils . . . and i-:)i. a11 lnsses or  damages 
of cvcry kind . , . whethcr hcretol’ore o r  hcrcafiei- occurring .., 01- whcthcr 
known (71’ uiiknown to TRINI’I‘Y, for o r  becaiisc of c)r rclcltcd to any matter 01‘ 

thing clone ... b y  AVBC ... directly or indircctly, arising o u t  of. attribiitablc to, 
1 ; ~ ~  upon o r  by iusoi i  oftlie acts, facts and caiisc(s) of action encoiiip:isscd 



withiti or which m a y  or ~ o i i l d  have beeii ciicompassed within thc C‘laim 
iilcrititicd in  Sectioti 2 Iiorcinabove. 

3.2 &&~jjsc by A V I K  an&! PWRM.  In considerntioii cor tlic foregoing relenxc, 
prumiscs, conclitions ; i d  covenr ink by A V M ‘  and P WKM, hereby f id ly  :incl i inally 
x q u i  t, relcitscs :lnd forcver ciiscliargc ‘I‘IUNITY . . . c-)faiid from any and all claitiis, 
clciiiands, dumagcs, actions, a i iscs  of nctioii, or wits . . . and 1;)~ ;dl losses o r  
damrigcs of every kind . . . wliethci- Iicrctofore 01: liciw3ftcr accruing, or whctlicr 
known o r  unknown lo AVLK and PWRM, for (or hccaiise uf‘or rc1:itcd to a n y  mattot- 
o r  thing donc, omitted, or sulftred to bc done by TRINI‘I’Y, directly or  iiidircctly, 
ai-isiiig out 01; 01- :ittrihutable to, for upon, or l?y reason of. [he hc ts  Liiid cause( s )  oi‘ 
aclion t.~icniiipassed or  which iiiay o r  could have been ciicoiiiprissed witliiri tlic C ‘laim 
i dc I 1 ti I-i cd i 11 S c c t i o 11 2 11 cre j n alxovc. ’’ 

tlic nmcnded complaint allege that ILNP dcf;liilted uii Notcs # 1-4. Thc tlftli and sixth causcs of‘ 

actioii allcgc h i t  I I  ,NI’ refused to rccognix plaintills’ election to convert Ntotcs # 1-4 into shares of‘ 

I I ,N 1) stock, 

‘I’lic stand~irds for siiniinary judgment arc well seltlcd. 

“[TJhc proponent o f  a sumiiiar-y,jud~meiit motion must rnakc a prima f k i e  showing 
of cntitleiucnt to juclgmcnt ;is it Iiiattcr oi‘ Inw, toiidcring siillicicrit cvidence to 
dcmonstrate thc absence o f  any material issues 0 1  Lict. Failurc to mike such p r i m a  
Iiicie showing reqiiircs n denial of tlic motion, regardless 01’ tlic sufficiency ol‘ the 
opposing papcrs. Once this showing has bccn made, liowcvcr, the burden shifts to 
thc piirty opposing thc motion Iiir siiiiimary jiidginent to  pimilice evidel-itiwy prool’ 
in ijdniissihle 1i)riii sufficient to cstablish the cxistcncc ol‘ material issues 01‘ llict 
which requirc n trial of‘tlic action.” 

I)cl‘cndanls x g ~ i c  that, given its bi-oad languagc. tlic .Iuly 15, 3004 I-elcasc tlischargcd ILNP’s 

obligation iindcr Notcs #.I -4. I’hiiitii’ls arguc that tlic txlcasc \vas intcilded to cover on ly  I3ui’s 
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maintaiii that, oiic year alter the rclcase was exccutccl, I 1  ,Nl”s auditing iiriii sciit plaintifYs Ictters to 

that, i n  March 2005. thy  notes were ai-neiidccl to provide thut JLNP inay not prcpay a l l  or a n y  Ixirt of 

“except as modified by this Aiiienclmcnt. all of the terins and condiliuiis ofthc Notc shall remain in 

I i i l I  force and el‘fcct.” & Mazmto AH.., Ex 14, 

John Mazzuto, h e  ciincnt president aiicl C.’EO ofIT,NP, claims thai lie woulcl not havc signed 

the amendments had hc becii :iw;ire of11ic rclease. Mazzuto AI‘L.. 7 26. Llcfcnclants also argiie lhat 

ovidcnce oftlic parties’ coiiduct alter the exccution oi‘the release cannot be considercd, bccaust: they 

contcnd that tlic rclcase is unambiguous. 

I’llrsL1i\~~t to paragraph 13, of the release, the intcrpretntiun, construction, and perlbrmaiicc of 

tlic rclcast: is govcrncd hy the law of h e  State of‘lcsas. Set: Mauii to  Aff., Ex 13. 1Jnder Texas law, 

“licleases must be constl-uccl like all othci- contracts. 11. ;I reloasc is capahlc 01‘ ;i 

certain o r  delinitc Icgal iiieaniiig or intcrpretatioii, then ci‘l‘cct must bc givcn to the 
pitrtics’ intcntions ;is expressed within thc language ol’thc rclcasc. A release will be 
construed in light ol‘ thc facts and circwiistariccs siirrounding its cxccution. A 
gmcral. categorical rclcme clausc must be coiislruccl narrowly. Any claims not 
clcarly witliiii thc sLib.jcct matter ol‘n release arc not dischargccl. cvcii if‘such claims 
existed at the lime the releiwe was cxccuted. Tl ic rclcasiiig iiistruincnt must 
'mention. the claim 10 bc rclc~isud.” 

-- Boalcs v Briglaton Huilciers, Inc.. 29 SW3d 15‘1, 107 (Tes App, 14”’ Ilist 2000) (iiikrnal quolaticin 
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marks ~ i i id  cilations (mittccl). “While parol evidence ol’thc pi1rtic.c;’ intent is not ;idiiiissiblc to create 

an ai-nhiguity, ;I contract Inny Ix read in light ofthc surrounding circiiiiistaiiccs to detenniiic whether 

a i l  aiiihiguily exists.” 1;ounders C‘omnicrcial, l&i. v Trinity I Jiiivcrsal Ins. C‘o., 176 SW3cl 4x4, 490 

(‘l‘cs App. I ” Dist 2004). “ITIhcsc. ciiuimstances incluclc thc commonly mdcrstoocl meaning in 11ie 

industry ol‘n specialized term, which i n q  bc provcii by extrinsic evidciicc such ;is cspert tcstiiiiony 

or rcikrence i~i~itcriiil.’~ XC‘O Prodiicliop C‘o. v .Ininison, I94 S W3d 032, h27-h28(’l’es A p p  14’” Dist 

2006). “ I  ,ac.li 01‘ clarity clocs not create mi ambiguity, and ‘In lot cvcry cli Ilkrelice in  tlic 

inlerprctatioii 01. ;1 c(niitr:ict ... amouiils lo an ambiguity.’ Rather, nn ambigiiity at-iscs when ;in 

agreemelit is susceptihlc to iiiorc thnn oiic rcasonable incaning d i e r  q p 1  ication ol‘es~~iblislicd rules 

ofconstr~iction.”IJnivcrsal I lcal th Servs., Inc. v Renaissance Women’s (.iroiip, P.A., 12 1 S W?d 742, 

746 (‘rex: 2003) (internal citation omitted). 

rlcfcndancs esscntially contcnd that, pursuant to thc release, BLii kxgavc the debt that I1,Nl’ 

owed under tlic promissory notes, becausc that debt was rclatcd to her “C~laiiii” in thc releasc, 

Altlioiigh thc rclcase does not dciine Bui’s “(llaim” in any specific way, delciidants argue that 

11,Nl’’s ohligations undci- thc promissory iiotcs are related, in that 1 ) 21. Lettcr oflntcnt to enter i n  thc 

Assct Piirc1i;tsc Agreement was made on the Snme day  i\S thc IOUI  rigreement bctwccli plaintills N I C ~  

T1,NP: and 2)  h e  fiinds ilia1 Rui  would have lnancd to II,NP pursuant to thc loan ngrecmcnt would 

linvc bee11 ai1 asset coiiveycd to Power3 undcr the Assct Purchase Agreemciit. I n  support ol‘ tlicir 

argument, dclkiidants cite parngrapli 7 of tlic rclcase, which states. “‘The parties wnrrntit thal this 

M ~ i l ~ i i i l  Rclcxx is I!) be of the brOiIdPSt nature and is to bc dispositive of. all matters bctwcen thc 

pu-tics hereto.’’ SUc Mazzlrto Aff.. Ex 13. 

As plaintiffs indiciite, dcfcndanls’ argument is witho\rt merit as  to N o k  # 1. issued 10 ‘l’t;lC‘, 
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which was Iiot a party to the releasc. I lowcvcr hroadly “C.’Iiiim” is delined, Uu i  hild 110 atrtlior-ity to 

rclease a n y  claims belonging to ‘I‘PIC under Nule // 1, gjvcii that slic cxccutcd thc rclcasc in her 

i Ii d i v i d I I ;I 1 c LI p :IC i t y . 

‘llic laiigwigc of‘ the release docs iiot give any  certain o r  drlinite mc-iining to 13ui’s “C’ la im,”  

except to stiltc t1i:it I 3 u i  has tiiade i1 claim with ~ C S P O C ~  to the t r i insxt ion betwcel-1 AV13C’  id 1’0~cr3.  

Hascd o i l  I I I C  circumstances surrounding the cxecutioii of the ~ c l c i l s ~ ,  t l i ~  partics clearly il-itendccl I ~ C  

“lranstiction bctwccii AVHC and Power?” to rcfcr to lhe Asset Piirclinsc Agrccmciit. 13cfcndants 

csselitiillly intcrprct ~ h c  rclcase as to apply to any claims relating lo  Pcowcr3’s acquisition. & 

Defciidants’ Mein at H. ‘I’his iI1terpretilIjoli is incorrect. ‘I’he hroad languagt. ofthe releasc docs not 

apply to all claims rclati ng lo the Asset I’urchasc Agreement ilsell.. Rnllicr, thc rclcasc appl ics 

broadly only to thc claims or causes of action that, dircctly, o r  indirectly, nriscs out of, is attributahlc 

lo, or is eiicoinpmxcd o r  may be ciiconipassed within Biii’s “Claim.” Ikfclidants’ argunicnl only 

begs the question of what the partics meant by “Claim.” 

Givcii that the loan agreemcnt is helweeii AVUC‘ and TFICI, ancl that Hui cxecuted thc rclease 

in her individual capacity, there appears to bc little conneelion between ILNP’s dcbt ancl the rclcasc. 

Dut [or tlic fact that some of the proniissoty notes were issued to I3ui itwtcad of‘l’FlC, clcfciidants’ 

interpretntioii of tlic rclcasc wodd  bc mcritlcss. 

At musl. the vaguely dclined “C‘laini,” as set forth in tlic rclcase, could be considered ;I latent 

:imbigiiity under applicable ‘l‘cxas law. “A latent aiiihiguity exists whcn h e  contruct rippears to 

convey 3 wisil-rlc mcaning 011 its facc, but it cannot be carried out without liu-tlicr clari lication.” 

1 ,udwi~ v .Encoi-c Medical, L,P.. 191 SW3d 285,  200 (l‘ex App 2006). “For cxamplc, i1‘a contracI 

cnllcd l?)r goods to be delivcred to ‘the gi-een llousc (311 Pccan Strcct,’ and there were, in  fact, two 
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green Iiouses 011 Pecan Street, :I laten1 imhigui ty  wo~ild arise.” I1c:ilthcarc. C‘ablc Sys., Inc. y (.;ooci 

!si?.., Inc., I80 SW3d 787. 70 I (‘l’cs App 2 0 0 5 ) .  1 Icrc, :isswiiiiig that I 3 L i i  iissertutl tl1:it 

P O W C ~ ?  ~ l i ~ ~ l d  not lii~ve acquired AVRC“s assets t>ccalisc of l o i l 1 i S  that shc ~ ~ ~ a d e  to AVHC‘, that 

wuuld he consistciit with “C‘laim” ;is defincd in the release. 11‘Rui asscrted that Powcr3’s ncqiiisiiiori 

chiri ishcd the va luu  01‘ hcr AVIIC‘ shiires, that would also be consistciit with virgiic wording ol‘ 

Y’laiiii.’’ 13ecawx t h e  is iiiorc t h m  one reasonahlc inlcrprehtion of’ “C‘laim,” i l  is a Intcnt 

ambiguity. Scc Kclly v7rCio C;~-andc (’oinp~rlerlimd Group, I28 SW3d 759, 768 (‘I’cx Ap1-7 2004) 

(finding that “the siib,ject matter of this Agreernenl” is a latent aiiibigiiity). 

When ;I la t en t ;i m t7 i pi i ty a r i sc s, “pa ro 1 evidence is ad iii is s i h I c 1 i-) I- t 11 e p 11 r po sc of ascc 1.13 i t i  in g 

the true intention ol‘thc parties as cxprcsscd in the agreemenl.” I.uclwig, 101 SW3d at 290. “I‘The 

Court I may look ;it other evidence in the siiminaiy judgriicnt 1-ecort1 concerning the parties’ intent, 

including evidciicc of their coiirse of dealing.” I Iackbciry Creek Coiintry Club, luc. v .  Haclcbcrry 

Clreck Home Owners Assn,, 205 SW3d 46, 56 (Tex App 2006). 

Here, the paIlics’ course O F  dealing reIiitcs dcfcndants’ interpretation that 13ui li,rgilve the 

ILNP’s debts d e r  llie l b u r  prc>riiissory notes. Had this hcen thc parlics’ intent, thcy would iiot have 

atiiciided the promissory notcs in March 2005, and would no1 havc slated that, “otccpl as modi lied 

by this Amendment, all ofthc tcrins and conditions ol‘the Note shall remain in  f i l l  Force and ell‘ect.” 

See Mnzzuto A t h i . ,  Ex 14. 

‘I’hcrcforc, clchidaiils’ iiiution lix summary judglnent dismissing tlic first throiigli fifth 

cnuscs of action, 011 the basis ul’rclease, is clcnicd. IIascd on the ilnir anicndmenls to the Imniissol-y 

notes, thc validity of wliicli is not disputed, tiit. C.’oui-t grants pliaintifTs ruvcrsc summary judgmcilt, 

striking thc sccoiid uflir1ii;itive deliiisc of dcfcndnnts’ answer, which asscrts ;i release as a clel’tiisc 
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to Notes // 1-4. 

As to the sixth cause of action, which sccks thal Note / /  1 bc convcrted into sharcs (of I1,Nl’ 

coiniii 011 stock , de Iknd a i l  s i11-c cii t i t I cd to s umiiinry .j udg m e n  t d ism is s i i i  g t l i  i s c au sc o I’ ;ic t i on. N c) t e 

/ /1  provides that, “1)irring the 30 days priw to tlic Maturity Llatc o r  thc carlicr prep;iytiient ol‘ this 

Notc pirswiiil liercto, tlic I loldcr inay clcct to convcr-t tlic principal amount  0 1 ‘  this Notc due d 

payiiblt. con thc Maturity Lkitc, and m y  paymcnl ol‘inlerest tlicrcon, into shares ot‘(.’oniinon Stocli.” 

See Mamuto At.!.., 1;:s 7. As discussed abovu. ;in amendriicrit to Notc ##l eljininatccl the possibility 

ol‘prepayincnl ol‘tlie anioLiiits due. 7’hc Nolc clefincs the Maturity L);itc as “thc latcr ol‘(i)  Octobcr 

26, 2005 and ( i i )  thc cl;itc I8 months li)llowing the date Lipon which thc C’ompany I I 1  ,NI’] shnll 

bccorne I\illy compliant with its periodic rcportiiig requircmcnts under Ihc Securities E s c l ~ n g c  Act 

of 1034, ;is amcndcd.” See ihid. 

According to dclindants, ILNP dicl riot bccome coinpliant with its reportirig obligations until 

January  2005 (s Mazmto  Aff. 11 32), which plainlil‘l‘s do not dispute. Thei.cforc, the Maturity Datc 

of Note / /  1 is .luly 2906, the latcr ol‘the two alternate maturity dates ol‘Notc # 1 .  ‘i-tie I>ecembcr. 2, 

2005 lettcr that ‘1’I;IC sent to IiotiIy I1,NI’ of its intent to  converl the proiiiissory note is outside the 

period ofcluring which Notc # I may he converted into l l ,Nl’  shires, which is 30 days prior lo Ju ly  

3,006, nnd thiis invalid. 

‘I’tic C’ourt need not address plaintitts’ remaining arguiiicnts in opposition to del‘eiidants’ 

motion, wliicli wcrc directed to the intei-prelation and scope ~ 1 .  the rclcnsc. 

‘l‘urning to plaintifh’ cross inotion, plnintiffs mnintiiiti that they gnvc notice ol‘their option 

to co1Ivcl-t NOtCS # 2-4 by Icttcr diltcd Octohct 14. 2005. ;111d t(> oonvcrt Note # 1 by lcttor d;1ted 

I.)ccembcr 3. 3005. See L3ui Aff. ,  Ess  5 4 .  According to p1ajiitifl.s- II,NP iievcr rcspondcd to eitllcr 

8 



letter. and h a s  refirsed to pcnnit plaintills to exercise their rights ol'coiiversion. 

Notcs #1-4 identically pl-ovidc that. "During the 30 d a y  prior to the Miilurity Dare or tlic 

ear I i cr 13 rc p y  111 e 11 t c) I' t I I i s N () tc 17 ~i rs 11 iun t t i  ere t c) , t 11 c H o I dci- t I I  a y  e 1 cut to c o I I  vc rt t h c p r i i i  c i p ;I I ;I rii o 11 n 1 

ot'this Nolc cluc and Ixiyahlt. on Lhc Maturity Date, and any piiynicnt of'iiiterest Ihert.on. i i i m  sllarcs 

01'C'oiiimon Stock . "  See. Mazzuto Atlf., llxs X- I O .  As discussed iihove, miendments to thc notes 

eliniinated the possibility ofprcpaymenl ol'the amounts duc. ' I l c  Maturity 13atc fi)r Notcs // 2-4 is 

delined ;is "the cni-licr of ( i )  October 26, 2005 arid ( i i )  the date I X iiionths following the date irpon 

which the C'oiiipmy I II ,NP1 shall become fully coiiipliaiit with its pcrioclic reporting requirements 

undcr thc Stxurilies E.uclia.tigc Act 01' 1034, ;is amended." See Mazmto Al'f., L<xs 8- IO. ' l 'hc 

Maturity 1htc  01'Notes // 2-4 is October 26, 2005, which is earlier oi'tlie two alterlii.ttt: ma tu r i ty  d3tc.c;. 

I3ui notified ILNP of her intcnt to  convert Notes 112-4 iiilo diarcs within the 7 0  days prior to thc 

Maturity Datc of thcsc notcs. Bui thcrcforc cstahlishcs a prima Ihcie case liir suimiiary judgment in 

her fi1vor ;Is lo thcsc notcs. 

As discussed abnvc, defendants' argument of rclcaxc is unpcrsuasivc. 'I'hcrdorc, thc Court 

grants p1;iiiitill's partial sumiiiary judgment in their 1';ivor as to liability OD thc fifth causc of action 

oi'the ai~iended complaint. Hecause conversion ul. the promissory notes into shares is equitable in 

naturc. i.c., speciiic pel-liwiiaiicc, plaintills are not entitled to ;i jury trial on h e  issire ol'the number 

ofshares to bc issued to plaintiffs. Scc c.g-. C'olin v Adlcr 139 A1Xd 48 1 ~ 482 (2d Depl 1088); JIHL 

Associates v Fr;uik, 107 A1)2tl 662. 663 (2d I k p t  1985). Pllrslriu1t to C'PI ,R 43 17, 111~ C'c-)Llrt rcfcrs 

to ;I Sptx'ial Rcfcrcc to hear and ilctcriililic the issue ofthc nuiiibcr ofsharcs (of I I ,N 1.' coiiinioii stock 

that dcfindants m~isl  issue to  Hui  in light ol' thc convci-sioii of Notcs #2-4. 

Dccaiisc I h i i  is graiiled s~i~m~~iary,judgiiicnt (111 the cause of action to coiivciq tlic principal and 



be converted into sliarcs. 

Accordingly, it  is licrchy 

0 K 1) 1 l i  I ; 1) t 113 t d c h i d  ani s ' 1110 t ion lbr s i m i  171 nry ,j udgin ci I t 

sixth c~ i i sc  of xtioii  of' thc Iirsl amended complaint is disiiiissed 

denicd; and i t  is liir(1Jer 

h grar1ted to the extent that (he 

and the tiio[ioii is otherwise 

OIWEIEI )  that plaintil'fs arc granted rcvcrsc siimmary .j udgnicnt dismissing the sccoiicl 

allituiativc derciisc of the answer; iuid it  is liirther 

(.)IiI)IiIitI) h i t  plainlifls' cross iiiolion for suimiiiary juclgincnt is grantcd to thc cxtent that 

plaintills arc granted partial summary judgment as t o  liability on  the lilih cwsc 01' action ul' the 

complaint, thc fifth causc of action is severed and, pursuant to C'PLR 43 17(h), the issue 01' the 

iiumber ofsliarcs ofI1,NI' common stock that deliiidaiils imrst issue lo Bui in light ol'the conversion 

ol'Nutes 1 /24  is rcfcrrcd to 3 Spccial I2ct'crce l o  hear and determine; and it is fui-thcr 

OI<L)ElCEI> thilt thc rciiiaindcr of tlic action shall continuc 

, J. S . C . 


