SCANNED ON 4/6/2007

8 Q‘jSUPREME COURT OF THE\STAT:E*OF NEW YQRK NEW YORK ou ITY

Plaintit,

o SIRlUS SATELLITE RADIO INC

H K

Defandant ‘

B ?‘Tho fol|kolng pap nUmberéd 1 to 1 woro read on this, motlon to dlela and cross. motlcm for Ieave" '
- to-amen ocompla| R AT , o

Notlco of Motlon—- Afﬂdavlts Exhibits 1 _
\f\ Notlco of Cross Motlon—r— Ahsworlng Afﬂdavlts Exhiblts A_
~fLottor Briefs '

' j{ji{gCross-Motion‘ X Yes . No

 thenetadvertising reveniiefrom the sale of commercial advertising timie with réspoct‘tdﬂw vlghethes o
. However, plalntlffallegésthatdefpndantfallod and rofusedtomako;any‘cbmmerclallyraaspnablo AN
- efforts to aell, or arrangé the sale of, commercial advertising: Plalntlffalao clalmsthatheactually =~ '
N":wrotoandmcordedtworhlnuto‘vlgnattes instead ofonbmlnumvlglhbtm Thabbmplalntsamfotth L
;auges of action for bred of«:tontmeh breach ofthecovoné_ ofg’ d‘fau.h d’talr ﬂeallng, unjust
r t,and fmud RN .

N As defandantlndlca s,‘the sec;ond cause of acthn for bp‘oabh ofthe covoﬂant of gocd faith oo
o and fair deallng, Is dlsmlssad a8 duplicative of the first cause of action. Sée e.g. Pler 59 gmgjg_q_l,ﬂ |
$L.P. 27 AD3d 217 (1" Dept 2006). The second and third causes f;act!on, forunjust
1 "'ohrlchmont and quantum merult, are dismissed. "[The existence of avalld contractgovemingthe .~
B subject mattor gonerally procludes rocoVery In quasl contract for events arlslng oUtof thesame =
Clng 3&Co., 5NY3d 11, 23(2006), -Fltzpatrick.Inc.v
me&ﬂ# 70 NY2d aaz. 3aa (1937) : ‘ R o

1 Plalnﬂﬂ’s argumonts are unavalllng Thero Is no bona ﬂdo dlpputa as to tho enforcoablllty of
s tho Iottor agroament, such that plaintiffmay | ba m1tttod tép plaad In the alternatlvo Plalhﬂff dooa not NG
|seekto vold tha letter agreement. Plaintiff It not entltled to seek récovery, undera quasl contract, . .
| . |theory, fot the addtubnal mlnute ofthe vignettes thathe recorded, because p aintiff's a mementwtth BRER
| dafondaht was to produce one minute vignettes, Otherwise, undortha gulsa ofconfprring abenef, -
L ’j pIaIntIﬂ' would be allowed to rodovar for brqach ofthe agreement,, Plalntlff has notshownthatthe =

_MOTION/CASE IS REsPEéTEH‘LLYRngRRED TO

- JUSTICE
N DATED

"

cases allowing quantum merult rocovory based on extra work ara appllcablo hqrﬂ §Q§_A!IM
Congtructlon v Antiquarlum. Ltd., 269 AD2d 445 (1 o Dept 1999); ,217 AD2d 833 (3d h
Dept 1995) The work product that plalntlff produced is not Ilke cohstrUctIon work Nothlng in tha

| (Contlnuod . ,)




statod whora It alleges that‘& antdid notintend to pe
~madeit..." Gordonv Dino Dé Lairentiis Corp., 141 AD
. :,:ft‘aUdulont statoants of Elana Sokco are not collateralore
2 . . 288 AD2d 41,42 (1“Dapt 2001). Thus, thls case
ott 8 Horowltz v Moskovltz as NY2d 112 (1 995

Ofthﬂ Pl’bpba&d amondod commalht donotremedy the Iogal Insufﬁaiomy t dﬂpllt:atl\ia nature ofthe
d cause ofactidn RN o

Lo ORDERED that plalntlff’s croim AQtIOn to amend tho complalnt Is d B
dlrectod to appaar ata prollmlnary cdnfm‘énco in IAS Part 7, 1 11 C‘gntre S; Rm 94}
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