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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART S 

?’HE ASSOCIATION FOR COMMUNIlY REFORM NOW 
(“ACORN”), SA1,LY MALDINADO, ROSE BERGIN, THE 
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ANTI IONY GREC‘O, aiid C€IAIIl,ES GRECO, 

-X - - _ - - - - _ - - _ - - - - - - - - - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ * - - - - -  

Petitioners, 

Fur Judgiiieiit Pursuant to Article 78 of the Civil Practice 
I,aw and Kulcs, 

- against - 

MAYOR MICHAEL, BLOOMBERG, TIiE CITY OF 
NEW YOIIK, ‘THE NEW YORK CITY DEPARTMENT 
OF SANITATION, and THE NEW YORK CITY 
PLANNING COMMlS SI ON, 

Respondents. 
-X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

THE ASSOCIA‘I’ION FOR COMMIJNITY REFORM NOW 
(“ACORN”), SA1,LY MALDINADO, ROSb: BERGIN, THE 
GRACE POINT COMMIJNI‘I’Y COUNCIL, by its President 
ANTl 1ONY ARD, EMILY PA%ZAGLINI, NICK CONTE, 
THOMAS NEWMAN, SUZANNE SANDERS, 1725 YORK 
OWNERS CORP., GRACE GARDENS OWNERS CORP., 

ANTl IONY GRECO, and CIHARLES GRECO, 
BEACHFRONT CONCESSIONS, m., D/B/A YORK mu, 

PI ai n ti ffs, 

MAYOR MICHAEL BLOOMBERG, TlIE CITY OF 
NEW Y O N ,  ‘THE NEW YORK CITY DEPARTMEN’f 
OF SANITATION, and ’fHE NEW YORK CII’Y 
PLANNING COMMISSION, 

- against - 

Defendants. 
X . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

HON. MICHAEL D. STALLMAN, J.: 

Index No. 11 4729/05 

1)ccision and Judrrment 

Index No. 114?11/05 

Decision and Order 

Befnrc this Court are two lawsuits challenging aspects of the City’s proposed “Solid Waste 

Management Plan,” a plan which outlines a framework for Inanaging the City’s trash and recyclables 



lor thc next 20 years. l’he first lawsuit, commenced under index no. 114729/05, is an Article 78 

proceeding; the second, comnienccd under indcx no. 11471 1/05, is a plenary action alleging 

nuisancc. Both lawsuits challenge actions rclating lo tlie proposed Solid Waste Maiiagemciit Plan 

by the City ofNcw York, acting through its Department of Sanitation (DSNY) and through thc City 

agencies rcsponsiblc for land use determinations. 

‘Iliis decision addresses both the Article 78 petition and the City’s motion to dismiss the 

plenary action. 

BACKGROUND 

New York City generates approximately 50,000 tons per day (tpd) of waste. Of that, 

approximately 1 1,123 tpd of refuse and 2,555 tpd of separatcly collected recyclables were gencratcd 

in fiscal year 2002 by city residents, not-for-pro13 institutions, and olhcr governmental agencies, 

including waste from special DSNY operations such as street and lot cleaning (Petitioners’ Ex I, at 

2-3). Commercial busincsses or construction activities account for the rcrnaining balancc of the 

city’s waste. 

Since 1992, Ncw York Slate has approved a local solid waste management plan (SWMP) for 

New York City, in accordance with tlie State’s Solid Wastc Maiiagement Act, which establishes the 

Stale’s solid waste management policy (see Enviroimental Conservation Law 6 27-01 01 et sq.). 

For years, DSNY-managed waste cnded up at the Fresh Kills landfill on Stalen Island (the last active 

landiill site in thc city). In 1997, the City began to phase out the use of the Frcsh Kills landiill by 

entering into short-term export contracts with private companics for all the disposal of residential 

waste. After thc Frcsh Kills laiidfiII closed in March 2001, DSNY-managed wastc became handled 

by a private system of transfer stations, landfills, and waste-to-cnergy facilities. A large proportion 
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of city waste is delivered via truck to private in-city transfcr stations, where the waste is transferred 

primarily to private long-haul tractor-trailers lor transport to disposal i’acilitics consisting mainly of 

landfills in othcr states (Czwartacky APf. 14),’ 

Of the 55 privately-owned transfer stations in the city, 30 are locatcd in Brooklyn, the Bronx 

and Queens. in but four ofthe city’s 59 cominunity districts. Almost 85% of commcrcial putrescible 

waste (i.e,, waste containing organic matter susceptible to odor and decay) inanaged by private waste 

haulers is processed in t h e  boroughs, with thc remainder cxported dircctly out oltlie city (id. 71 5). 

In Manhaltan, where more than 40% of the city’s commercial putrescible wastc is generated, there 

arc no privately-owned putrescible waste transfer stations. 

On October 7, 2004, the Mayor and DSNY unveiled a new S WMP for management o l  the 

city’s solid wastc for the next 20 ycars (see Respondents’ Ex 3 [SWMP]; see Petitioncrs’ Ex C). ‘fhe 

goal of the proposed SWMP is to convert the City’s existing Marine ‘Transfer Stations (MTSs) to 

enable waste to be containerized on site. Once containerized, the waste will thcn be takeii by private 

waste management companies, pursuant to long-term (20-year) coiltracts with the City, and 

transported by bargc or rail out of thc city to final disposal facilities. 

Respondents assert that the new SWMP has several major advantages over the current truck- 

based system. First, they maintain that it will more equitably distribute DSNY-managed waste 

across thc iivc boroughs, rather than relying on only a few communities that currently house a 

number of waste transfer facilities. Each borough would be responsible for cxport of its own waste. 

Second, they asscrt that reliance on trains or barges to export waste will result in a dramatic 

’ Walter A. Czwartacky is the Director of Special Projects in the Bureau of Long ‘Term 
Export h r  DSNY, responsiblc for the development and irnplenientatioii of the City’s Long Term 
Waste Export Systcm, as embodied in the SWMP (Czwartacky Afl. l[’i[ 1-2). 
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reduction in thc numbcr of trucks that travel through the city undcr the current systcni 

(approximately 5.6 million fcwcr truck miles traveled annually within the city). Third, ovcr the 

course ofthc 20-year term of the new SWMP, the anticipated cost will be lower than the cost of the 

City‘s continucd reliance on the current truck-based system, as landfill capacity in neighboring statcs 

fills up and becomcs inorc expensive. Fourth, they allege that the proposal will require a smaller 

investnicnt by the City, and can be implemented morc quickly than a system based solely 011 new 

City-owned Licilities. Fifth, they assert that the City will further reducc the potential for ncgativc 

impacts lroni the truck-based commercial waste stream, including air pollution from exhaust 

emissions. According to the City, the transition from a land-based and truck-based transfer and 

disposal network to a system built around barge and rail export would eliminale air pollution and 

many of thc community impacts from the current waste management systcm, and reduce 

transportation costs for the system as a wholc (SWMP, at ES-7). In this way, thc City would 

purportedly take advantage of its waterways and existing infrastructure. 

In sum, respondents belicve that the SWMP sets forth a plan for thc long-term City 

management of thc city’s solid waste in a cost-effective and eiivironinentally responsible maimer 

becausc of the rising cost of nearby landfill disposal, and because the proposed system would not 

be as truck-dcpendent. 

One componcrit of this long tenn export plan is “to convert and reactivate” a DSNY MTS 

at the sitc o1‘a three-acre DSNY parccl located at East 91’‘ Strcet in Manhattan (I<ast 91’‘ Strcet 

MTS). The existing MTS opcrated froin 1940 until Novcinber 1999. Trucks acccssed the Facility 

via an elevated entrance ramp, which predates arid still traverses the Asphalt Green sports and 

recrcational complex on thc other side of the FDK Drive to the west (CLwartacky Aff. 11 13). The 
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parcel on which the existing MI’S sits is bounded by the East River to the north and cast, Carl Schurz 

Park to thc south and the FDR Drive to the west. 

‘The SWMP proposes to demolish the existing MTS and construct a new, threc-level facility 

in its place, approxirnatcly 200 feet wide by 300 i‘ect long and 98 feet tall. According to respondents, 

the new structure will be completely enclosed, and designed with state-of-the-art dust suppression 

and odor control systems to prevent adverse impact on the community ii-om noise, dust, and odors. 

IJnlike the original MTS, the ncw structure is designed to containerize waste in scaled, leak-proof 

intcmiodal shipping containers specially designed for waste transport inside the facility (&wartacky 

Aff, 711 14-17). Wastc collected in Manhattan by DSNY will be either processed at the East 91” 

Strcet MTS, or sent directly by DSNY collection trucks to a waste-to-energy facility in New Jersey 

(id. 7 IO). Trucks will access the new facility via the existing ramp, which will be redcsigned to be 

larger, with 14-foot high sound barriers (id. 11 16). 

DSNY assumed “lead agency” status to determine the environmcntal impact of thc proposed 

SWMP under the State EIivironmental Quality Revicw Act (SEQRA) and the City Environinciital 

Quality Review (CEQR) process (see ECl, $ 21-01 01 e t  xeq.; 62 RCNY 5-01 et seg . ) .  A draft 

scoping document2 was issued on May 17,2004, followed by a public comment period that lasted 

from May 17 through July I 1,  2004. DSNY issued the Draft Environmental Impact Statement 

(DEIS) for public rcview on October 22, 2004, which began a second public comment period that 

lasted from Octobcr 22, 2004 to January 24, 2005 (King Affirm. 7 13). DSNY issued the Final 

Environmcntal Impact Statement (FEIS) on April 1,2005. In accordance with SEQRA and CEQR, 

lScoping is the process by which the lead agcncy identifies the significant issues related to 
the proposed action which are to bc addressed in the DEIS (62 KCNY 5-02). 
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the FEIS was made available to the public for consideration during a I 0-day I-cvicw period (id. 11 15). 

On November 9,2004, DSNY also submitted an application for thc proposed East 91’‘ Streel 

MTS to the New York City Department of City Planning (DCP) in accordance with the City’s 

Uniform Land IJse Review Procedure (ULUW). DCP certified the application as conipletc on 

November 15,2004. ‘thereupon, the IJLURP application was rercrred to Community Board 8 and 

the Manhattan Borough President lor recomrncndations. Community Board 8 held a public hearing 

on January 12, 2005, at which time it adopted a resolution rccommcndiiig disapproval of thc 

application. Manhattan Borough President C. Virginia Fields issued a report also rcconimending 

disapproval of the ULURP application (see Petitioners’ Ex P). 

On March 2, 2005, the New York City Planning Commission (CPC) held a public hearing 

on DSNY’s IJLURP application, which the CPC approved by rcsolutioii adopted on April 13,2005. 

On June 8,2005, the City Council voted to disapprove the CPC’s decision. On June 14,2005, the 

Mayor vetoed the Council’s disapproval, thus restoring thc CPcl’s approval o l  the ULTJIIP 

application. ‘The Couiicil did not override the Mayor’s veto (Karnovsky All‘. 17 9, I I).’ 

PARTIES 

The parties in the two lawsuits are idcntical. Petitioners and plainlifik include (1 )  ACORN, 

an Arkansas corporation that claims to be the nation’s largest organization of low- and moderate- 

income families, purportedly coiisisting of more than 1 75,000 member familics, some of whom 

allegedly reside in the East 915‘ Strcct community; (2) residents, owncrs, and businesses in 

neighborhoods near the proposed East 9 I ’I Strcct MTS, some oi‘ whom use the rccrcatioiial facilities 

3David Karnovsky is IICP’s General Counsel (Kamovksy Aff. 71 1) .  
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at Asphalt and (3) the (;rack Point Community Council (GPCC), an unincorporated 

association for, arnong other things, “thc betterment and prospcrity of the Gracie Point 

neighborhood .” 

Respondents and defendants arc the City, Mayor Michael Hloornbcrg, the Ikpartment of 

Sanitation, aiid the City Planning Commission. 

1’1,EADINGS 

The pleadings in both the Article 78 petition and the plenary action are virtually identical. 

Both pleadings assert the same fivc causes of action. The Articlc 78 petition was originally styled 

as an impermissible “hybrid petition-action” challcnging agency detcriiiinations and asserting causes 

of action in tort. However, a plenary action was brought under a separate index number based on 

the same pleadings, so that the first lawsuit would be considered only as an Article 78 petition, and 

that the second lawsuit would assert only tort claims. Pctitioners and plaintifls clariiied this 

distinction by stipulatioiis dated September 6, 2006, by which they agrccd to limit the Article 78 

petition to the first three causes of action of thc pleadings, and to liinit thc plenary action to the 

fourth aiid fifth causes of action. 

In the Articlc 78 petition, the iirst cause oraction alleges that DSNY’s selection of East 91 ’‘ 

Petitioner-plaintiff Sally Maldinado resides with her soli, who has asthma, at 1780 l q t  
Avenuc, in the John Ilaynes I lolnies Towcrs; Rose Rergin rcsides at 419 East 93rd Strcct in thc 
Stanley Isaacs I Iouses; Anthony Ard resides at I725 York Avenue; Emily Pazzaglini rcsides at 1725 
York Avenuc; Thomas Newman resides at 1755 York Avenue; and Suzanne Sanders, who has 
suffcred i‘rorn lung cancer, rcsides at 200 East End Avenue (see Petition 11 13-24). 

Petitioner-plaintiff 1725 York Owners Corp. owns the cooperativc apartment building at 
1725 York Avenuc, aiid Gracic Gardens Owners Corp. owns four apartment buildings with 272 units 
betwecii York and East End Avenues on East 891h Strect and East 9Wh Strcct. 

Petitioner-plaintiff Nick Contc owns Conte’s Market, a food niarkct located at 1692 York 
AV~INK;  Beachfroiit Conccssions, Inc. operates thc York Grill restaurant at 1 690 York Avenuc; 
Anthony Greco and Charles Greco are its principal shareholders (ihid.). 
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Street as the location of the proposed M?‘S was arbitrary and capricious, and an abuse of discretion, 

as being irreconcilably inconsistent with basic City policies and actions. The second cause o r  action 

asserts that DSNY violated SEQKA and CXQR by conducting a materially defective environmental 

review. ‘The third cause of action asserts that the CPC violated SEQKA, CEQR and the New York 

City Waterfront Rcvitalization Program, when it approved site selection for each of thc proposed 

M‘I‘Ss based on the allegedly defective environmental review, and without any substantive analysis 

of the proposed SWMP’s consistency with that program. 

In the plenary action, the Iwo extant causcs of action (the fourth and fiflh) assert that the 

proposed East 9 1 St Strect M‘I’S will constitute a private nuisance and a public nuisance. 

Petitioners and plaintiffs seek a judgment (1) declaring that IISNY’s determination to locate 

a new MTS on East 91” Street was arbitraiy and capricious, and annulling such determination; (2) 

declaring thc cnvironmcntal review conducted by DSNY for the proposed new S WMP and the East 

9 1 St Strect M’I’S to bc inadequate, and directing DSNY lo prepare a new EIS; (3) aniiulling the CPC’s 

approval of DSNY’s application for thc sitc selection to construct a new M’I’S at East 91 Street; (4) 

directing DSNY to withdraw the proposed ncw SWMP from City Council consideration, and 

enjoining DSNY from further pursuing City Council approval of the proposed new S WMP until 

DSNY has undertake11 a sufficient environmental review ofthe proposed new S WMP;’ ( 5 )  enjoining 

DSNY from further pursuing any approvals necessary to implement the proposed new SWMP until 

DSNY has undertaken a sufficient environmental review ofthe proposed new SWMP; (6) enjoining 

’While these lawsuits wcrc pending, the City Council approved the City’s July 2006 Draft 
SWMP by local law adopted on July 27, 2006. The July 2006 SWMP is not part of the record 
because it post-dates the submission ofthe Article 78 petition and the dcfcndants’ motion to dismiss. 
Therehe ,  the Court does not consider the July 2006 S WMP. 
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DSNY from further pursuing the procurement of contracts with private entities to implcmcnt the 

proposed new SWMP until DSNY has underlaken a sufhient  enviroi.xrneiital review of the proposed 

new SWMP; (7) enjoining DSNY from constructing and operating thc East 91’‘ Street MTS or, in 

the alternative, enjoining DSNY li.om allowing comrncrcial carters to use the East 91” Strcct MTS; 

(8) declaring the East 9 I ’I Street M‘I’S to be a public nuisance; aiid (9) declaring the East 9 1 ‘I Strcct 

MTS to be a private nuisance. 

I. 

Judicial rcvicw of administrative action is limited to dctcrinining whether the agency’s 

determination was rnade in violation of lawful procedures, was all‘ected by a11 crror of law, or was 

arbitrary aiid capricious (CPLR 7803). “Arbitrary action is without sound basis in rcasoii and is 

generally taken without regard to the facts” (Mutter qf Pel1 v Board of Educ o/’IJnion Free School 

Disl. No. 1 ($Towns of Scursdale & Mamnroneck, Westchesler County, 34 NY2d 222,23 1 [ 19741). 

“In this regard, thc court’s scope of review is limited to an asscssment of wliether there is a rational 

basis for the administrative determination without disturbing uriderlying factual dctcnninations” 

(Mu/ler oJ‘lfcin/z v Bro~ln ,  80 NY2d 998, 1001 rl9921). 

A. 

Petitioners contend that the City’s selection of the existing MTS as the site of thc proposed 

East 91 ” Strcct MT’S was arbitrary aiid capricious and an abusc of discretion. Petitioners bclicve that 

DSNY selected the site only because a M‘FS (albeit no longer in operation) was already there, but 

that should not have played a fixtor in its site sclcction given that a new f‘acility will bc constructed 

in its place, that it will be two times larger than the existing MTS, and that it can process up to five 

times the amount of waste that was processed in the original MI’S. 
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It was rational for respondcnts to have selectcd the existing East 9 1 Street MTS as the sitc 

of the proposed facility. The record cstablishcs that thc location ofTers operational convenience lor 

transferring waste collected in the area. No rezoning of the site is required, and using an existing 

City-owned property is inore cost effectivc than the alternative of purchasing or condemning 

waterfront property clsewherc for a containerization facility (Czwartacky Aff. 7 1 8). Furthennore, 

the sitc is located near several truck routes, including First Avcnue, Second Avenue, Third AVCIIW, 

and East 86"' Street, which thereby facilitates truck access to the site (.we Respondents' Ex 1 1 at 3 ) .  

Thc original MTS opcrated for nearly a half-century from 1940 until November 1 999-before tlic 

closure of the Fresh Kills landfill in Staten Island. The impacts of the original MTS upon the 

neighborhood over this cxtended period of time provide thc City with a unique insight of the 

feasibility of a new MTS for that neighborhood. 

B. 

Petitioners assert that the site is cornplctely inappropriate for a new M'TS, and that the 

determination to place it therc is inconsistent with various City initiatives and policies. For example, 

over the past several decadcs, the City has rezoned many areas of the Gracie Poiill ncighborhood 

from cornniercial C8 zones, in which rcsidential development is prohibited, to C2 or R zones, which 

permit rcsidential development. According to petitioners, thcse initiatives and policies have 

stiinulatcd the convcrsion ofthe surrounding neighborhood from predominantly light manufacturing 

uses (such as automobile maintenance shops and garages) to a thriving and ovcrwhelmingly 

residential ncighborhood with iniportant City-owned and sponsored recreational hcilities. 

Petitioners also maintain that the proposed MTS is inconsistent with the rezoning of 175 blocks in 

Greenpoint and Williamsburg. Petitioners contend that the rezoning was intended to transform thc 
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Brooklyn waterfront into a residential neighborhood for housing and recreation, and not for uses such 

as waste transfer stations and power plants. 

Although the neighborhood around the ori.ginal East 9 I Strcet M‘I‘S has evolvcd since its 

construction in 1940, petitioners have not shown that, during the almost six ycars siiicc the closure 

of the original MTS, the neighborhood has substantially changed, let alone as drastically and 

abruptly as they coiiclusorily assert. Playing ficlds and other recrcatioiial facilities around the 

existing MTS site cainc into being while the original MTS was in operation (Czwartacky Aff, 7 24). 

The C.ity maintains that thc new access ramp will occupy the same footprint as thc existing ramp so 

that no parkland will be taken (Czwartacky Aff. 7 16; see FElS at 2-45,6-28). According to thc City, 

a larger tipping floor in the proccssing building will elimiiiatc on-street qucuing (Le., parking and 

idling) of collection trucks in the neighborhood (ibid.). 

The public policy choices and the advisability of the City’s decisions respecting location of 

all the MTSs and rezoning of areas ncar the M E  site for high-density residential development and 

commercial zoning is beyond the pemiissible scope of judicial review. “[’r]lie inclusion of a 

permitted use in  a local zoning ordinance is tantamount to a lcgislative finding that the perniittcd use 

is in harmony with the general zoning plan and will not adversely affect the local coiiirnunity” 

(Mutrcr ofWEOK Hroirdcmting Cory. v Pluming Bd. of‘Town qfLloyd, 79 NY2d 373,383 [ 19921). 

Here, thc site o l  the proposcd East 91’‘ Street MTS is located in a M1-4 (light industrial) zoning 

district (see F E E  at 6-6), and the Ficilily is allowed in a MI district, provided that it mcets 

performance standards of the City’s Zoning Resolution (.we Respondcnk’ Ex 1 I ,  Attachment 

4-Zoning Analysis; see also New York City Zoning Rcsolution S; 42-20 et seq. ). The City maintains 

that opcration of the proposcd M‘TS will comply with the performance standards for noise, dust, arid 
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odor (Karnovsky Aff. 117 15 ,2  I ). 

As petitioners indicate, thc analysis ofnoise impacts in the FEJS identified a point north of 

the entrance ramp to the existing MTS where noise levels could potentially exceed Zoning 

Resolution Performance Standards (FRIS at 6-148). In its decision approving DSNY’s IJI,URP 

application for the proposed East 9 1 ’’ Street MTS, thc CPC achowlcdged this potential noise impact 

and imposed measures fully mitigating the impact, by liiiiiting the number of‘collection trucks during 

the one hour period when the potential noise impacts would occur, and by limiting tlie number of 

commerc,ial waste vehiclcs that could be routed to thc East 91” Strcct MTS during the hours which 

coiiiiiiercial waste would be accepted (Respondents’ Ex 12, at 9-10>. In light o r  tlic mitigating 

nieasures that the CPC imposed on the operation orthe proposed East 91’‘ Strcet MI’S, petitioners 

cannot show that its operation will violate the applicablc Zoning Resolution Pcrformance Standards. 

Whether the proposed East 91” Strcet MTS is consistent with rezoning developments in  

Grccnpoint and Williamsburg is irrclevant. The proposed East 91” Street MTS is not located in 

Brooklyn, and thererore cannot be inconsistent with rezoning in those arcas. That the Mayor was 

quoted as having stated that Brooklyn’s waterfront is not meant for waste transfer stations‘ has no 

bearing on  the suitability of the proposcd MTS in Manhattan. 

C .  

Petitioners also argue that tlie proposed MTS will not serve the City’s stated goals, which 

include the rcduction of truck traffic and the consequent air pollution produced by engine exhaust 

cmissions. According to respondents, some ofthe comnicrcial waste curreiitly processed at private 

‘See Petitioners’ Ex B (Cardwell, Cily Backs Mukenver for Decuyiny Brooklyn Wutrrfronl, 
The New York ‘I’imes, May 3,2005 at Al) .  
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waste transfer stations could be redistributed to ncw MTSs, which would accept privately carted 

wastc between 8 PM and 8 AM. Respondents thcrefore conclude that truck trafiic of privately-carted 

waste to thc other boroughs would be reduced. Petitioners counter that, becausc DSNY has admitted 

that thcre is 110 mechanism to “lure” private cartcrs to thc new M‘I’Ss, the rcduction in truck traffic 

is a ilawcd assumption. In any event, pctitioners contend that the MTS in Manhattan will process 

only residential waste, and that none of thc residential waste generatcd in Manhattan is currcntly 

transported to any othcr borough in the city. 

The City’s projection that a reduction in truck traffic would result from the proposed East 9 1” 

Street MTS had a rational basis. The proposed East 91” Street MTS will accept DSNY-managed 

(mostly residential waste) collected from Community Districts 5 ,  6, 8, and 11 during the day, and, 

contrary to petitioners’ contciitions, will accept commercial wastc from the same general area at 

night (Czwartacky All.. 1714-1 5) .  Manhattan currently gciieratcs 41 % of commercial putrescible 

waste in thc city, and iiiore than 85% ofthis waste is processcd in Qucens, Brooklyn, and the Bronx 

(see Respondents’ Ex 5 [Coinmcrcial Waste Management Study, Volume 11, March 2004,s 3.4 and 

table 3.4-11). The City rcasonably assumed that, instead of transporting somc of Manhattan’s 

commercial putrcscible waste to the other boroughs, private haulers would opt to transport this waste 

to a MTS in Manhattan. Moreover, petitioners do not dispute the City’s contention that collcction 

trucks from Gracie Point and other East Side neighborhoods would go to the proposed East 9 1 ’‘ 

Street MTS, instead of traveling through I larlem and Washington Ileights to reach New Jersey, 

which occurs under the current system (Czwartacky Aff, 7 38). T ~ L I S ,  the SWMP would furthcr the 

City’s announced, rational goals of promoting equity among the boroughs for responsibility ovcr 

waste disposal, and reducing truck traffic, bccause Manhattan waste will bc delivered to a 
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Manhattan-localed facility. 

Petitioners argue that no evidencc iiidicatcs that thc long-tcrrn export plan will result in betler 

long-term cconomics for the City’s waste disposal system. They point out that the City’s 

lndependent Budget Office (IBO) compared the cost of constructing and operating the East 91st 

Street MTS with sevcral private alternatives, including Waste Management’s Harlem River truck-to- 

rail transfer station, located one-half mile into the Bronx via truck routes over the Willis Avcnue 

Bridge from Manhattan’s East Side. The lI30 opined that, if the SWMP’s principle of borough self- 

sufficiency were relaxed, then it would cost less to utilizc this site than thc East 91” Street MTS. 

Petitioners’ reliance on the JHO’s opinion is misplaced, becausc the cost-savings is realized 

only by disrcgarding the important principle olborough sclf-sufficiency. In reviewing respondents’ 

actions, it is not for the Court to “relax” that which the City has alrcady detcrrnined to be an 

important policy consideration. The SWMP’s principle of borough self-sufficiency is the corollary 

to a legislative policy already embodied in the criteria equitably distributing frequcntly unpopular, 

societally necessary uses aniong the boroughs, known as the “Fair Share Criteria” (NY City Charter 

$ 203; 62 RCNY, Appendix A; see Scction IIT.A, inJ;.n). One of the aims of the Fair Sharc Criteria 

is “to lcsseii disparities among communities in the level of responsibility each bears for facilitics 

serving citywide or regional nceds” (62 RCNY, Appendix A, Article 2 [fl). 30 of thc 55  privntely- 

owned waste transfer sitcs are located in but four conimunity dislricts which are not in Manhattan. 

Petitioncrs apparently Gnd it acceptable that othcr districts, which may already bcar inore than their 

fair share 01 waste transfer sites, take on even more [or the bencfit of petitioners’ own 
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neigliborl~ood.~ Plaintiffs urgc this Court, in cffect, to second-guess and disregard the iniporlance 

of the equity component of the SWMP, which the Court may not do. 

11. 

The State Enviromnental Quality Review Act (SRQRA) requires all state and municipal 

agencies to givc “due consideration . . . to preventing cnvirotunental damage” resulting lkoni the 

activities of the individuals, corporations, and public agencies that fall under their regulatory purvicw 

(see ECL 5 8-0103 191). SEQRA and thc City Environmental Quality Review (CEQR) require the 

preparation of an Environmental Impact Statement for any action that agencics propose or approve 

that may have a significant effect on the enviroimcnt (ECL 5 8-0109 (21; 62 RCNY 6-08). 

Herc, the Final Environmental Impact Statement (FEE) consists of two volumes containing 

3,000 pagcs of text, tablcs, and figures, aiid a third volume containing a 444-page coinpeiidiurn of 

public comments and responses, aiid technical appendices issued on a CD-ROM. I’he Executive 

Summary of the FElS summarizes the overall potential environmcntal impacts 01, and mitigation 

rneasurcs for, thc S WMP, including, among many other components, the proposed East 9 1 Street 

MTS (Mariani Aff. 7 1 5).8 Chapter Six of Volume I analyxs the environmental impacts pertaining 

to the East 913[ Street MTS in 17 sections: land use, zoning, and public policy; socioeconomic 

conditions; community facilities and services; open space; cultural resources; urban design, visual 

7 Inasmuch as petitioncrs stress the importance of complying with the Fair Share Criteria lor 
siting the proposed East 9 1 ’‘ Street MTS (see Section III.A, irz f icr) ,  it is rather curious that they would 
advocatc an alternative whosc cheaper cost would be realized only by violating a principle in the 
SWMP which reflects the Fair Share Criteria’s aims. 

’ Joycc Mariani is vice president of Henningson, Durham & Richardson, Architecture and 
Engineering, PC, an engineering and consulting finn engaged by DSNY to preparc the FEIS 
(Mariatii Aff. 7 1). 
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resources, and shadows; ricighborhood character; natural resources; hazardous matcrials; water 

quality; waterfront revitalization program; infrastructure, solid waste and sanitation serviccs, aid 

energy; traffic, parking, transit, and pcdestrians; air quality; odor; noise; and commercial waste to 

the East 91‘‘ Street MTS. 

As a threshold matter, petitioners’ procedural argumeiit that JXNY never issued SEQRA 

findings is now acadcmic. DSNY issued its Statement of Findings on February 13, 2006 (see 

Respondents’ Ex 2). 

In rcviewing SEQRA determinations, a court must (1) determine whether thc agency 

proccdures were lawful, and (2) determine from the record whether the agency identified the relevant 

areas of eiivironmcntal concern, took a “hard look” at them, and made a “rcasoned elaboration” of 

the basis for its determination (Matter qfJlrckson v New YorkS’tute IJrhm Uev. C’orp ,67 NY2d 400, 

417 [1986]). A “rule of reason” governs the judicial inquiry, and not cvery conceivablc 

environmental impact must be identified and addressed before a FElS will satisfy the substantive 

requirements of SEQRA (id.; Mutter of Holmes v Brnokhuvcii Town Planning U d ,  137 A132d 60 1 

[2d Dept], Iv denied 72 NY2d 807 [ 19881). “While judicial review must be nicaiiingful, the courts 

may not substitute their judgment for that of the agcncy, because i t  is not their role to ‘weigh the 

desirability of any action or to choose among alternatives”’ (Akprn v Koch, 75 NY2d 56 I ,  571 

[ 19901 [citation oniittcd]). 

Petitioners contend that DSNY impermissibly segmciited its cnvironmcntal review 01 the 

SWMP’s long-term export plan. Petitioiicrs also maintain that DSNY failed to analyLe a reasonable 

worst-case scenario and alternatives to the East 91 ’‘ Street MI’S. Petitioners belicve that DSNY did 

not adequately analyze impacts to neighborhood character and visual, noise, and coiislruction 



impacts. Thus, pctitioners conclude that DSNY’s determinations should be annulled bccause DSNY 

did not comply with SEQKA and UEQK, and that DSNY should bc compclled to conduct a 

environmental review de novo. 

A. 

Segmentation occurs when the environmental review is irrationally dividcd into smaller 

stages or activities, contrived as if the stages are independent and unrelated, nceding individual 

determinations of significancc (Mufter of’Maidman v lncorporuled Vi1 of Sunds J’oinl, 29 1 AD2d 

499 [2d Dept 20021; 6 NYCRR 61 7.2 [gg]). The regulations generally prohibiting segmentation are 

designcd to guard against a distortion ofthe approval process by prevciitiiig a project with potcntially 

significant eiivironmcntal effects horn being split into two or more smaller projccts, each falling 

below the threshold requiring full-blown review (Mutter oJ’Long Is Pine Barrens Socy v l’lunning 

Bd. of Town ofRrookhaven, 204 AD2d 548,550 [2d Dcpt 19941, lv disniisseu’inyart, ckniedinynrt 

85 NY2d 854 [19c)S]). 

According to petitioners, DSNY irnpropcrly segmented its environmental review of the 

SWMP’s long-term cxport plan, in that DSNY separated and neglccted any eiiviroiirneiital impacts 

as a result of transportation and disposal components of the proposed SWMP (after waste is 

containerized) from the impacts resulting from the construction and operation of thc M? Ss, Thus, 

pctitioners contend that the City may not claim to reap any enviroiirnental benefits from transporting 

and disposing waste by barge and rail. The FEIS identificd existing enclosed barge unloading 

hcilities (EHLJFs) that iiiay hc available to process containers, but the FEIS did not addrcss whether 

the City will need to develop other EHUFs. 

The Court does not find that impermissiblc segmentation occurrcd herc. Wastc containers 

17 



would be inovcd at existing intermodal port hcilities that have alrcady undergonc environmental 

review in conncctiori with their own development as transportation and freight handling facilities9 

(see Muller of Concerned Citizens ji7r Envt. v Zugata, 243 AD2d 20, 22-23 [3d Dept 19981; cf’ 

Mcitttlr ojSchoduk C,’oncerncu‘ Cilizens v Town Bd, of the Town of Shndmk, 142 Misc 2d 590, 596 

[Sup Ct, Rensselaer County], qffd 148 AD2d 130 [3d Dept 19891). In response to the comments 

made at public hearings, DSNY states, “The I larbor Operations Steering Committee (c’onsisting of 

the Coast Guard, Port Authority, and Harbor Operations) was briekd on the Convcrted M‘TS 

program in April 2004, and saw 110 impact from the barge operations on liarbor navigation” (FEIS 

at 40-214 [Response to Comment 2331). Finally, thc IXTS Findings Statement states that “no 

cnvironmeiital review was required for such intermodal movements of. containerized waste,” because 

“federal law provides that state or local authorities may not impose local approvals or enviromncntal 

review requircments for the use oflransporter-owned intermodal rail facilities, but limits jurisdiction 

over such matters to the federal Surface Transportation Board” (Respondents’ Ex 2, at 50).“ 

B. 

Petitioners also contend that DSNY’s environmental revicw was flawed because it failed lo 

analyze a reasonable worst-case scenario. They characterize the reasonable worst-casc scenario as 

the operation ofeacli new MTS at its maxinium allowable capacity. They aver that DSNY analyzed 

“on-sitc” impacts based on a throughput of4,290 tpd of waste and “offkite” impacts based on a 

throughput of 2,892 tpd of waste, ignoring that DSNY is seeking a permit that would allow the 

‘For instance, the Harlem River Yard Barge to Itail Intcrniodal Yard was prcviously analyzed 
as a site for an EBUF in 2000 (see FEIS at 9-1). 

“Petitioners have not addresscd respondents’ contciitions as to segmentation in their reply 
papers, which omit any discussion of the alleged improper segmentation. 
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facility to process 5,280 tpd of waste. Petitioners argue that DSNY’s statcment that it docs not 

intend to use the full capacity of each MI’S is without significancc, bccause IISNY will have the 

discretion to increase the amount of waste processed at each MI’S to its full amount. 

Thc “dcgrcc of dctail - the reasonableness o r  an agency’s actions - will depend largely on 

the circurnstanccs surrounding the proposed action” (Muller ofNeville v Koch, 79 NY2d 4 16, 425 

[ 19921). The 4,290 tpd uscd for the worst case scenario analysis is an amount anticipated to be far 

greater than the cxpcctcd daily usage (Mariani Aff. 7 30). As set h t h  in the FEIS (‘rable 40.3-3), 

the maximum 5,280 tpd is an “Emergency Condition,” defined as “a rare, public emergency event 

affecting the entirc or a large part of the waste management system,” such as an extended snow 

emergency. DSNY would bc allowed to use the maximum design capacity at all iacilities to removc 

accumulated refuse from the streets as quickly as possible to protect public health. ’To reach 5,280 

tpd, the proposed East 9 1 ’‘ Street M‘T‘S would opcrate for 24 hours, without breaks, and at cmcrgcncy 

staffing lcvels (FEIS, 40-8 1). 

Thus, the analysis of 4,290 tpd, combined with the expectation that the maximuni 5,280 tpd 

would be reached only under rare circumstanccs, satisfies the reasonablc worst casc scenario analysis 

with a reasonable degree 01‘ detail. DSNY is not obligated to consider theoretical possibilities 

“steeped in nothing more than unsupported speculation” (Mufter qf’Fisher v Giulictni, 280 AD2d 13, 

20 [ l “  Dept 20011). 

C. 

SEQRA requires that an EIS set forth alternatives to the proposed action, including 

alternative sites, if appropriatc, and to “act and choose alternatives, which, consistent with social, 

economic and other essential considerations, to the maximum extent practicable, riiinimize or avoid 
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advcrse environmcntal effects" (ECL 4 8-0109 [I], [ZJ [d]; 6 NYCRR 617.14 [fl). Rcview of 

possible alternatives "has also been characterized as the 'heart of thc SEQRA proms"'  (Matler of 

Shawcrngunk Mountain Envtl. Assn. v Pluming Bd lbwn ?f Gardincr, I57 AD2d 273,276 [3d 

Dept 19901 [citation ornittcd]). SEQRA docs not rcquire that every conccivable cnvironmental 

impact, mitigating measure or altcmative be identified and addrcssed; all h a t  is requircd is that is 

that the agency analyze a reasonable range of alternatives to the proposed project (A4aller ofC%S 12"' 

Ave., LLCvCi lyo fhr t .~  York,-An3d-, 815NYS2dS16 [l"Dept2006];AkpcrnvKoch,7SNY2d 

561, supra). 

Petitioners contend that DSNY should havc studied the transport of morc DSNY-managed 

waste to waste-to-energy (W'IE) facilitics as a rcasonable alternative to its proposed long term cxport 

plan. Petitioners argue that DSNY should have considered tilore than thrce sites as alternatives to 

the East 91 '' Street MTS, and that it should not have limited its study to only City-owned sitcs, citing 

Matter ofSilvcr v 1Jinkin.r (158 Misc 2d 550 [Sup Ct, NY County], cz#d 196 AD2d 757 [ l "  Dept], 

lv denied 82 NY2d 659 119931). 

The alternativcs which DSNY coiisidcred are summariLed in Section 3.0 of the FEIS 

Findings Statement (see Kespondcnts' Ex 2) and disciisscd in Chapter 1 of the FEIS. Contrary to 

petitioncrs' contcntions, 13SNY considered cxploring emerging "waste conversion technologies, but 

found that it was unrealistic that a new commercial-scale waste conversion facility would be built 

in the New York City region in the next five years" (FEIS Findings Statcment, at 83). IXNY 

considered the option of sending more Manhattan wastc to a rcgional WTE facility, specifically in 

Rahway, New Jersey (FEIS at 1-1 9). However, DSNY concluded that this option was infeasible 

givcii that the Rahway facility had limited capacity and is closed at times when DSNY would necd 
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to deliver waste there (FEIS Findings Statement, at 84).” 

Among other alternativcs, DSNY also considered the alternative oftaking no action. It found 

that there would be morc local and regional truck traffic from waste export from taking 110 action as 

opposcd lo thc truck tralfic that rcsults from the proposcd SWMP (FGIS Findings Statemciit, at 85). 

The manner in which petitioners frame the issue of whcther DSNY looked at reasonable 

alternatives to the East 9lSt  Street MTS focuses loo narrowly on altcrnatives to one aspect ofthe 

SWMI-I, as opposed to the SWMP as a whole. Instcad of converting and coiistructing new MTSs, 

DSNY considercd lhe alternative of reactivating existing MTSs, to be used in conjunction with an 

EBUF (FEIS Findings Statement, at 85-86), This would include reactivating the East 91” Street 

MTS. However, reactivation was disfavored because no commercial waste woiilci be processed at 

existing MTSs, substantial reiiirbishmcnt would be required, possibly requiring new state permits, 

and would require an EHUF whose location had not been found (ibzd). Moreover, the Mayor 

initially conceived of converting all eight existing MTSs to containerize waste (FEIS at 1-14). 

However, as an alternative to that initial plan, DSNY proposcd converting only four cxistiiig MTSs, 

including the proposed East 91” Strect MTS, because the lattcr option would bc rnorc cost-effective, 

could be implcrnented inore quickly, and would avoid adding new in-City waste transfer capacity 

(ibid.), 

In March 2004, the City prepared a Commercial Waste Management Study (CWMS), 

included in the F E E  as Appendix I (see also Respondents’ Ex S).I2 DSNY pcrinissibly incorporated 

”Respondents also mainlain that another WTE facility in Newark has lirnitcd capacity due 
to existing legal obligations to New Jersey communities, such that the long-term availability of‘this 
facility for all of Manhattan’s wastc is uncertain (Czwartacky Aff. 7 40). 

‘2Appeiidices A-N are contained on a CD-ROM included with Volumes 11 and IT1 olthe FEIS. 
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the CWMS into the FHS as part of its analysis of reasonable alternatives i‘or waste transfer stations 

in Manhattan (see 6 NYCRR 617.9 [b] [7]; see Mutter ofCity oflthacn v 7bmpkin.s County Bcl. of 

Represenlatives, 164 AD2d 726 [3d Dept 19911 [County’s report considering alternative siles for 

waste processing lacility, which was prcparcdprior to IIRIS, complied with SEQIIA rcquircmcnts]). 

Voluiiie 5 ofthc CWMS contains a report investigating potential sites lbr new wasle Iransrer stations 

in Manhattan, identifying lour Manhattan sites which ncithcr then scl-ved, or were permitted, as 

waste transfer hcilities. For the reasons discussed in that report and i n  thc FEJS, three ofthe four 

sites were unsuitable locations for new waste transfer stations (FElS at 1-14 to 1-20). Petitioners 

argue that, following the reasoning ofthe CWMS, the proposed East 91” Street MTS would be as 

unsuitable as the sites coiisidercd in the CWMS. However, petitioners omit the technical reasons 

and obstacles that rendered thosc sites unsuitable, reasons which are not applicable to the proposed 

MI’S. 

Givcn all the above, the Court finds that DSNY took the requisite hard look at the reasonable 

alternatives to the SWMP and to converting the East 91’‘ Street MTS. Mu/t.er qj’Sihwr v Dinkins, 

which petitioners cite, does not apply to SEQRA review. Matter qfSilver relates only to the City’s 

analysis under the Fair Share Criteria. Thus, this argument is addressed i n  Scction 111 of this 

decision. 

I). 

Petitioncrs’ remaining arguments as to DSNY’s compliance with SEQRA aiid CEQR relate 

to DSNY’s analysis of impacts to neighborhood character, aiid visual, noise, and construction 

impacts. 

As petitioners indicate, DSNY itsclf characterized the neighborhood across the FD11 Drive 
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h n i  the existing I -k t  9 1 ” Street MTS as visually pleasant, with well-niaintajiied apartment blocks 

lining the strects. It noted that the proposed East 91’‘ Strect MTS abuts three City parks, and would 

be located directly behind a playing field at Asphalt Green. The increased residential character of 

the neighborhood coincided with the operation ofthe original MTS, and market studies have shown 

that proximity to the MTS during its opcration had no adverse effcct on property valucs (FEIS at 

40-237, 6-49, 6-50). l’he total population of the area surrounding the cxisting MI’S grew 7% 

between 1990 and 2000, more than double the growth rate in Manhattan overall during the same 

period, but iiot as rapidly as the city as a wholc (FEIS at 6-1 1). As set forth in thc FEIS, the site is 

separated from nearby residential uses by tlie FDR Drive and Carl Schurz Park, which itsclf scrceiis 

some strcct-levcl views to the waterhnt  (id. at 6-34). The site’s wa te rhn t  location is strategically 

buffered h m  surrounding residential and open spaces by tlie FDR Drive, one of the city’s busiest 

roadways (Czwartacky Aff. 8 1 8). ‘Therefore, DSNY provided a reasoned elaboration h r  its finding 

that t h e  would be no significant impacts to neighborhood character. 

As lor visual impact, the FEIS contains what petitioners objected as lacking in thc DEIS: 

artist rendcriiigs of the East 91 If Street M’TS and a depiction of the sound barrier that will be along 

the ramp bisecting Asphalt Green (FEIS at 2-47 to 2-54, and 6-39 to 6-43).13 The proposed East 91” 

Strcet MTS would resemble the original MTS in its building typology, massing and position, and 

l 3  ‘‘[Tlhe omission of a required item from a draft EIS cannot be curcd simply by including 
the item in the final EYS” (Wehskr Assoa. v Town of Wehster, 59 NY2d 220, 228 [1983]). Here, 
petitioners do not argue that artistic renderings are arequircd item ora DEIS (.sw 6 NYCRK [a] [5 I). 
In any event, the oniission is not necessarily fatal (Webster Assoc ,59 NY2d at 228; Mutter of 
Priend.~ of Vun Voorhis Park v C’ity nfNtlw York, 21 6 AD2d 259, 260 [ 1 st Dept 1995 I ) ,  and is not 
fatal here. 
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clevatcd access, as well as proximity to the East River esplanade to the north, despite being nearly 

double the height of thc original M‘I’S. I h e  new ramp leading to thc proposed East 9 1” Street MTS 

would follow the same footprint as the existing ramp (FEIS at 6-10,6-39). The FEIS notcs that the 

incrcase in  height is not expected to affect inland views toward the wa tc rhn t  because these views 

are largely screened by trees within Carl Schurz Park, which lies approximately 20 to 25 feet above 

the MTS site elevation. 

A priori, a 100-foot high facility may block vicws of the water that a 50-foot high facility 

would not. I lowevcr, pctitioncrs concedc that “SEQRA requires the imposition of mitigation 

measurcs only ‘io the maximum extent practicable’ ‘consistent with social economic, and other 

esscntial considerations”’ (Mutter of Jclukson, 67 NY2d at 422 [quoting ECL 8-0109 (S)]). 

Petitioners do not arguc that construction o l a  lower, sinaller MTS would still be consistent with the 

SWMP’s objectives. Moreover, DSNY concluded that views toward the water from upper-story 

residential uses along East Eiid Avenuc would not substailtially changc, givcii thc overall scale and 

appearance of the new facility. Thus, DSNY took a liard look at tlic visual impact ofthe proposed 

East 9 1 ’‘ Street MTS, and provided a rcasonable elaboration for its iinding that thc facility would not 

block significant views, or would not likely contribute to a substantial change of views. 

As to noise, the proposed M‘I’S would appear to violate applicable Xoning Resolution 

Performance Standards for noise, only at a point on thc promenade to the north ofthe entrance ramp 

to the existing MTS, which is scveral hundred feet away from the nearest rcsiderice (,5w FEIS at 6- 

148, and Table 6 17-7). However, the FEIS concludes that thcre would be an abscnce of an adverse 

noise impact, because of alrcady existing noise levels, which also exceed the Performance Standards 

o l  the nearby M1-4 zone by 4.9 dB to 42.8 dB (see d s o  Mariani Aff. 77 27-28). ‘I’hus, DSNY 
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provided a reasoned elaboration for its iinding ofno signilkant noise impacts. Morcover, the CPC 

has imposed noise mitigation measures by limiting the number of trucks during thc period which the 

iioise is anticipated to exceed the Zoning Resolution Performance Standards. 

As to construction impacts, it was not a violation of SEQRA or CEQR for DSNY to propose 

mitigation measures which are still under review. A more precise plan for mitigation would be 

impractical until construction plans are fdly developed, given tlic spccializcd nature ol‘ the over- 

water aiid land side construction (see Matter of Ladie v 7bwn Bd. ?!-the Town ofNorth Greenhush, 

7 NY3d 306 [2006]). SEQRA “docs not rcquire an agency to impose every conceivable mitigation 

measure, or any particular one. . . . Moreover, nothing in the act bars an agency froiii relying upon 

mitigation measures it cannot itself guarantee in the future” (,/ackson, 67 NY2d at 421). 

Finally, petitioners cite no authority for the proposition that the change in mctliodologies 

between the DEIS aiid the FEIS in the air pollution analysis constitutes a violation of SEQRA or 

CEQR. Petitioners contend that the standard applied in the FEIS, MOBILE 6.2, assigns lower 

emission rates to cars and trucks than the MOBILE 5b standards in the DEIS (Roy Aff. 11 39).14 

However, DSN Y uscd an area sourcc niodcling released by the EPA which is purportedly tcclinically 

superior to prior model versions (Mariani Aff. 7 59), and it was rational for the agency to rely on 

federal standards in its analysis (see Mutter of $pitzer v Purrell, 100 NY2d 186, 191 [2003]). 

In sum, the record establishes that DSNY identified the relevant areas of cnvironmental 

concern, took a hard look at them, and made areasoned elaboration ofthc basis for its determination, 

thereby fulfilling its responsibilities (see Matter c$C;eri.tatt Asphall Prod. v Town oJ’Surdinia, 87 

I4Leo Pierre Roy is the Director of Environmental Services ol‘ the planning, cngincering and 
environmental services firm of Vanasse Hangen Brustlin, Tnc., engagcd as a consultant to the Gracic 
Point Cornmunity Council (Roy Aff. 7 1). 
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NY2d 668, 690 [ 19961; MuMer qfNicklin-McKuy v Town of Mudbornugh Planning Bd , 14 AD3d 

858 [3d Dcpt ZOOS]). “The fact that plaintiffs disagrec with the conclusion reachcd, does not prove 

that defendants did not lake a ‘hard look”’ (Akpun v Koch, 152 AD2d 1 13, 1 19 11“ Dept 19891, ~ i fd  

75 NY2d 561; see d s o  Matrer of Save Euston Envi. v Mnrsh, 234 AD2d 616, 618 [3d Dept 

1 9961 [“Thc mere fact that petitioncrs’ conceriis regarding certain aspects of the projcct were not 

resolved in their favor does not mean that DEC failed to discharge its statutory obligations under 

SEQRA”]). 

Petitioners’ rcmaining SEQKA arguments are cither without merit, or raiscd improperly for 

the first time in reply (Kilt v Lenox Hill I h p . ,  182 AD2d 560 [ 1 ‘‘ Dept 19921). 

111. 

Pursuant to the City’s Charter, certain proposals concerning mning arid land use are subject 

to the City’s IJnif’orin Land LJse Kcview Procedure (ULUIIP) (NY Cily Charter $ 197-c). A ULURP 

application includes, among other things, information from enviromnental impact review under 

SEQRA and CEQR (see Rulcs of City of NY Dept of City Planning [62 RCNY] $2-02 [a] IS] [v]). 

The New York City Planning Commission (CPC) reviews and approves IJ CURP applications, with 

recommendations from the afkcted Coinmunity Boards and the Borough President (NY City Charter 

$ 197-c [c], [h]). In reviewing a IJLURP application that involves the location of a City facility, the 

CPC must take into account criteria for the location of City i‘acilities, known as the Fair Sharc 

Criteria (see 62 RCNY, Appendix A). For projects proposcd for the City’s Coastal Zone, IJLURP 

also involves an analysis of the project’s consistciicy with the City’s Waterfront Revitalization 

Program, a local program authorized under New York State’s Waterfront Revitalization and Coastal 

Resources Act (see Executive Law 5 91 0 et seq,). 

Petitioners allege that thc CPC acted arbitrarily and capriciously, and in violation of CEQR 
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and the Waterfront Revitalization Program, when it approved DSNY’s application for sitc selection 

for the proposed East 91” Strect MTS. Petitioners contend that the CPC’s determillation to approve 

was bascd on a flawed environmental revicw that violated SEQRA and CEQR, because it failed to 

recognize any of’thc flaws in the DSNY review. They argue that the CPC simply acccpted DSNY’s 

allegedly erroneous conclusions regarding the lack of environmental impacts. 

A. 

The Fair Share Criteria, which the CPC adopted in Deccinber of 1990 pursuanl to Section 

203 orthe City Charter, apply when the City locatcs a new Licility, signilicantly expands, closes or 

significantly reduces thc size of capacity for service delivery of existing Iacilities (NY City Charter 

5 203; West 97‘”- W, 98”’ SLY. Block Assn. v Vo1unLeer.s oj’Am. oj’Grwfer N. Y.,190 AD2d 303 [lst  

Dept 19931). Thc purpose of the Fair Share Criteria is to foster neighborhood stability and 

revitalization by furthering the fair distribution among communities 01 City hcilities (Ferrer v 

dink in.^, 21 8 AD2d 89 [ l ”  Dept 19961). Petitioners contend that respondents hailed to address the 

following Fair Sharc Criteria: 

“Compatibility ofthe facility with existing facilitics and programs, both city and non- 
city, in the immediate vicinity of the site. 

Extent to which neighborhood character would bc adversely affected by a 
concciitration of city and non-city facilities. 

Suitability of the site to provide cost-effective delivcry of the intcnded services. 
Considcralion of sites shall include properties 1101 under city ownership, unless the 
agency provides a written explanation of why it is not reasonable to do so in this 
instaiice.” 

DSNY addressed the Fair Share Criteria at issuc. As part of its ULURP application, DSNY 

submitted a Fair Share Analysis (see Respondents Ex 1 I ,Attachment 19-b). The Fair Share Analysis 

states that the East 91” Street M’I’S site is located in a M1-4 zoning district that permits MTSs, and 
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it would meet the Zoning Resolution Performance Standards for M1 zoning districts. The existing 

M'TS co-existed with other uses in the area for a half-century, froin its opening in 1940. Although 

there arc residential, recreational, commercial, and industrial uses in the vicinity of the proposcd 

MI'S site, the site is separated from these uses by the FDR Drivc and the waterfront esplanadc east 

of the Drive, which run along the eastern edge of Mailhattan adjaccnt to the East Kiver. The FDR 

Drive is a major thoroughfarc that would act as a buffer between tlic proposed MI'S and thc 

surrounding uses. Although the new I'acility will bc larger than thc existing I'acility, it will have more 

structure and equipment controlling odor, noise, and air quality. In addition, it would have more on- 

site queuing capacity to avoid the problcm of trucks queuing on s t reek 'I'bc only oilier facility in 

the area that is similar in use, scale, or neighborhood impact is the DSNY Manhattan District 1 1  

Garage, located on 9Yh Street and First Avenue. Thus, as noted by respondcnts, becausc of the 

absence 01 similar facilities in the community, concentration cffects would be minimal or non- 

existent (see Karnovsky Aff., 7 31; cf Muller qfSiZver v Dinkins, 158 Misc 2d 550, mpmj. 

Moreover, under the SWMP's long-term export plan, the proposed East 91'' Street MTS 

would be onc of up to nine in-city facilities handling IXNY-managed waste from thc Bronx, 

Brooklyn, Manhattan, and Queens. The plan provides for each borough to have facilities for 

collecting and exporting its own waste, thcrcby promoting borough equity in the waste managcment 

system (Karnovsky Aff, 7 7). The shift to containerization and long-rangc transport by barge and 

rail is anticipated to reduce dramatically truck traffic and elnissions associated with the current 

system of waste transport, which relies on long-haul trailers, and to decrease transportation time and 

distance. 

Petitioners also argue that DSNY's assessment of alternativc sites for a new MTS was 

inadequate, because it was purportedly limited to DSNY-owned sites. They argue that the CPC's 
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reliance on DSNY’s unreasonable analysis violates Fair Share Criteria which require a “meaningful” 

analysis of alternative sites. 

The Fair Share Analysis included an evaluation of 20 sites. An initial screening process 

reduced that nuinbcr to 15 sites. Petitioners concede that DSNY specifically considcred a site at 

West 30Ih Street and 11“’ Avcnue, which is not City-owned (see Fair Sharc Analysis, Table 2)- 

DSNY considcred a total of 27 facility options for the I5 sites but concluded that there were no 

practical alternative sites. 

Matter ofSilver (158 Misc 2d 550, supra) does not invalidate the Fair Share Analysis. 

Although the Fair Share Analysis included the cost-effcctiveness of City-owned I‘acilities as a 

consideration in siting the proposed MTS, DSNY also appropriatcly weighed other considerations, 

which pctitioners do not specifically challenge as invalid. All of these other considerations were 

advaiitagcously met by the East 91 St Street MTS site: (1 )  waterlront access; (2) inanuracturing 

zoning; (3) acccssibility to truck routes; (4) location within the borough (Manhattan) where wastc 

is gcnerated, to the extent feasible; ( 5 )  reasonable distance froin residenccs, schools, parks, and other 

sensitive receptors; (6) ability of the site to accommodate a 60,000 square fool footprint; and (7) a 

vacant or undcrutilized site. 

Pctitioners also contend that the CPC incorrectly relied on DSNY’s explanation that the 

proposed East 9 1 ’‘ Street MTS would be perrnittcd under DSNY’s new siting regulations, which 

provide that transfer stations shall be at least 400 feet from a residcntial district, hospital, public 

park, or school (16 RCNY 4-32 [b] [ l ]  [ii]). The buffer distance increascs depending on the 

conccntratioii of facilities in that conimuiiity district (.w 16 RCNY 4-32 [b] 141, 151). Petitioners 

expressly concede, however, that these regulations pertain to privately-owned facilities, not those 

operated by DSNY (Reply Mem. at 2,7). Thcy do plausibly argue that it should not matter whether 
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the facility is privatcly-owned or a DSNY facility, becausc any negative impacts from a transfer 

station are the same. Nevcrthelcss, this argumciit is disingenuous becausc the regulations arc 

inapplicable. In  Community District 12 in  Jamaica, Qucens, there are threc transfer stations that arc 

each within 400 feet of a rcsidcntial district, which have had permits for ycars, two of which have 

permits to acccpt both putrescible waste and construction and demolition debris (Orlin A d  11 7).15 

13. 

Petitioners conclusorily assert a violation of the City’s Waterfront Revitalization Program 

(WW) but citc no policies or provisions of the W W  which werc allcgedly violated. 

The CPC’s determination that the proposed action was consistent with WRP policies had 

a rational basis. DCP had reviewed the IJLURP’s application for consistency with WRP policies, 

arid consistency assessments fomis were part of the ULIJIU’ application (sce Iicspondents’ Ex 13). 

Chapter 6-12 of the FEIS also analyzes the compatibility ofthe proposed East 91’‘ Street MI’S with 

the WRP’S policies. 

IV. 

The plctiary action sounds in private and public nuisance. The pleadings allege that thc East 

91’‘ Street M‘TS will subject plaintiffs to significant air pollution, noise, odors, and traffic, and create 

significant Iiazards and risks to health and safety. Plaintiffs further claim that the proposed East 91“ 

Street MTS will allcgedly offend, interfcre with, and cause damage to thc public in the exercise of 

rights coliinion lo all, such as visiting the Asphalt Grceii complex, Carl Schurz Park, and the East 

River esplanade, and will allcgedly substantially interfere with the use and en+joyment of the land that 

plaintiffs own or lease. 

Robert Orlin, Esq. is the Deputy Commissioner for Legal Affairs and General Counsel to 
DSNY (Orlin AK 11 1). 
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Dcfendants move to dismiss the action on Ihe ground that govcmment plaiming projccts or 

government-approved action cannot be the subject of nuisance claims. ‘lhey also contend that 

plaintil‘fs cannot meet the standard of proof for nuisance. Finally, delkndanls argue that the 

pleadings fail to state a cause ofaction, because they do not allege a harm that is differcnt from the 

harm that would affect the public at large, which they maintain is a necessary element of both private 

and public nuisancc. 

“When assessing the adequacy of a complaint in light ol‘ a CPLR 321 1 (a) (7) motion to 

dismiss, the Court must afford the pleadings a liberal construction, accept the allegations of the 

complaint as true and providc plaintiff. . ‘the bciiefit of every possible favorable infercncc”’ (AG 

Cupiid Funding PI-iriners, L.P. v Stute St. Bank & Trust Co,, 5 NY3d 582, 591 [ZOOS]). 

Here, viewing plaintiffs’ claims in a light most favorable to plaintifrs, it appears that 

plaintiffs have alleged a specific injury arising from the anticipated MTS so as to permit them to 

bring a private action for public nuisance (see 532 Madison Ave. Goumet Foods v Finlundiu C:’tr., 

96 NY2d 280, 292 [2001]; C o p r t  I n k .  v Consoliduted Edison Clo. of N. 1’. , 41 NY2d 564, 568 

[ 19771). The alleged depreciation in plaintiffs’ property values, if proven, would constitute special 

injury resulting from the air pollution, noise pollution, odor and trafiic that allegcdly would arise out 

of the proposed MTS ( w e  Scheg v A p q ,  Inc., 229 AD2d 963 [4”’ Dept 19961; Allen Avionics, Inc. 

v TJniversd Broadccrsting Corp., 11 8 AD2d 527, 528 [2d Dept 19861, Uffiistrh. nom ,%\7-B~ilP Car 

Wash v Board oJ’Zoning and Appeals qf Town qf North IAwpsreatl, 69 .NY2d 406 1.1 9871). 

Deindants’ arguinciit that plaintiffs’ allcged harm is speculative speaks to plaintifk,’ 

ultimate burdeii of proof, not to the legal sulficiency of the allegations in the pleadings. lkftmdants 

cannot show that thc allegatioris of harm inherently lack credibility as a matter of law on lhis pre- 

answer motion to dismiss. Plaintiffs’ ultimate burden nfproving entitlement to an in-junction against 
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dcfcndantsI6 is not the standard applicable here to defcndants’ motion. 

‘I’hc City enjoys no blanket immunity lrom nuisance claims involving the proposed MTS 

solely bccausc the S WMP has receivcd government approval. “By ovcrwhclniiiig weight of 

authority local governmcnts creating or maintaining nuisances are liable in tort, regardlcss ofwhether 

thc activity resulting in harm is locally characterized as ‘proprietary,’ ‘ministerial,’ or 

Lgovernmcntal” (Antieau on Local Governmcnt Law § 37.0 1 [2d Ed] j .  “Moreover, the municipality 

cannot escape liability on thc ground that the construction was authorized by statute, , . , or that in 

performing the work the iiiunicipality was cxercising agovernnieiital function, , , ,” (McQuillin Mun 

Corp 5 53.59.40 [3Id Ed]; see Clawson v Central Hudson Gus & Electric Corp., 298 N Y  291,298 

[1948] [“even if tlic dam and its site had been so approved, thc defendant company would not bc 

relieved thereby of liability for inailitairling a public nuisance”]). 

‘I‘hc out-of-state cases that defcndaiits cite in support of ape r  SE rule of immunity rcflect LI 

minority view, which New York has not adopted. In New York, thc Legislature has granted 

iinniuiiity from nuisance claims only in specific instances, not blankct immunity (see e g Agriculture 

and Markcts Law (j 308 [3] [a sound agricultural practice shall not constitute a private nuisancc]; 

Public Ilcalth Law $ 1300-c; Executivc Law 5 91 5-b [certain water dependcnt uses not considcred 

l 6  ‘.[T]in ordcr to recover for apprehendcd consequences [of a public nuisancc] not presently 
manifest, [plaintiffs] must establish a degree of probability of occurrence as to amount to a 
reasonable certainty that they [the consequenccs I will result. When a harm feared does not yet exist 
[plaintiffs I must show a inenacc of imminent and substantial import to the public welf‘are to obtain 
the equitable reliel” (State ~ ~ N C M )  York v Ferrnentn A X ’  Corp., 166 Misc 2d 524, 532 [Sup CI, 
Suffolk County 19951). 

“‘[I]f the complainant’s right is doubtful, or thc thing which it is sought to restrain is not a 
nuisance per se and will not necessarily become a nuisance, but may or may not become such, 
depending 011 the use, maiiiw of operation, or 0 t h  circumstanccs, equity will not interfere”’ (City 
ofYonkers v Dyl& Dyl Dcv. Corp., 67 Misc 2d 704,707 [Sup Ct, Westchester County], uffJwithout 
opinion 38 AD2d 691 [2d Dept 19711 [citation omitted]). 
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a private nuisance]). 

Wciss v Fote (7 NY2d 579 [ 1960]), which defendants cite, is not controlling. In Wtli.r.s, the 

Court of Appcals held that a municipality enjoyed immunity from tort actions for the ncgligeiit 

design and planning of a traffic signal light, “abscnt some indication that due carc was not exercised 

in the preparation ofthe design or that no reasonable official could have adopted it” (id. at 586). ‘The 

Weiss Court reasoncd that a jury’s verdict as to the reasonableiiess and safety of a plan of 

goverilrnental services should not be preferred over the judgment of the governmental planning body. 

Weiss and its progeny establish the limited circumstances under which a plaintiff may sue a 

municipality for negligent pkanning or design, thereby placing limits 011 dutics in  tort law that a 

municipality owes to the public (Friedman v Stcrle O f N m  York, 67 NY2d 271,283 r19861). € h e ,  

it is not the design of the proposed MTS itself that would purportedly create a nuisance. 

Nothing in Weiss changes or was intended to change a municipality’s well-eslablislied 

liability for the creation of a nuisance (see e . g  Ifill v Mayor ofNew Yovk, I39 NY 495, SO 1 [ 1.8931 

[City’s use of a dumping board at a pier for loading garbage onto scows in performance of a public 

duty not a defense to pier owner’s action for nuisance, because the City had no specific, express 

statutory authority for such use]; Gordon v ViZInge uJSilvcr C h k ,  127 AD 888 [4Ih Dept IC,OS], uffd ,. 

197 N Y  500 [governmental fiinction argument not a defense to nuisance created by sinoke from 

Village’s pumping plant]). ‘That has remained the law since Wejss (.we Higgin,r v Villirgc ofOrcharci 

Pork, 277 AD2d 989 [4‘” Dept 20001 [municipality created private nuisance whcii it installed a 

drainage line that caused flooding on plaintiff’s property]). ‘The rationale is that, if the harm from 

nuisanc,e was unavoidable, the court may not assume that the 1,egislature granted the municipality 

permission to destroy plaintiffs property without compensation (Ciordo~, 127 AD2 at 890). l’hus, 

the policy consideratioils in allowing recovery for nuisance against a municipality differ from the 
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concerns raised in Weiss. 

Nevertheless, givcn this Court’s determination that defendants have complied with SEQRA 

and CEQR, plaintifls may not assert any nuisance claims based on the environnicntal impacts that 

DSNY reviewed. To allow a cause of action for nuisance to go forward hcrc would allow plaintii‘is 

to cliallcngc thc undcrlying merits and substance of the agency’s determinations of environmental 

impact, which is not permitted. In reviewing SEQRA findings, “it is not the role of this Court to  

sccond-gucss rcspondcnt’s determination and/or substitute our judgment for the conclusions it has 

reached” (Matter oJAnderson v Lenz, 27 AD3d 942,944 [3d Dept 20061). Here, DSNY concluded 

that thc proposed East 9lSt Street MTS would not significantly impact air quality in the area (FEIS 

at 6-121). No significant adverse impacts from odors are cxpected to occur (id., at 6-135). DSNY 

also fouiid that, with minor traffic signal adjustments and limits on commercial waste delivcrics, the 

proposed East 9 1 ” Street MI’S would not cause significant adverse trafiic impacts (FEIS at 6-1 1 9, 

FHlS Findings Statcrnent, at 67). 

To prove their causes of action lor nuisance, plaintiffs must adduce evidence which would 

essentially contradict DSNY’s environmental findings. Plaintiffs’ causes of action for nuisance are 

bascd on thcir contcntion that thc proposcd MTS will create significant air pollution, noise, odors, 

and traffic, even though DSNY has concluded otherwise. Thus, under the guisc of a common-law 

nuisance action, plaintiffs seek to circumvent thc limited judicial review of an agency’s SEQliA 

findings. 

This Court holds that plaintiffs may not collatcrally attack DSNY’s SEQRA lindings via 

causes of action for iiuisance (see e.g. Fiulu v Metro. Life Ins. To., 6 AD3d 320,322 [ l S t  Dept 20041; 

Brawer v .Johnson, 23 1 AD2d 664 [2d Uept 19961; State q fNcw York v Khun, 206 AD2d 732,733 

[3d Dept 19941). The Court rejects plaintiffs’ argument that an  action for nuisancc sliould be 
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permitted because SEQKA docs not require mitigation of all adverse impacts. This argument misses 

tlie mark. The bar against plaintiffs’ causes of action for nuisance results because the agency either 

has found no significant adverse environmental impacts, or has iniplcmciited measures mitigating 

significant impacts. 

Therelore, defendants’ motion to dismiss is granted. In light of the Court’s dctermination, 

the Court need not reach dekndants’ remaining arguments. As discussed abovc, defendants’ 

remaining arguiiients actually addrcss plaintiffs’ burden of proof, which caiinot be considered on 

a pre-answer motion to dismiss. The issue of whethcr the alleged interference is “substantial” may 

nut be detcrmiiied as a matter of law based on the pleadings, but is academic givcn the Court’s 

analysis. 

To thc extent that nuisance is based on the allegations that the proposed M‘I’S will operate 

at full capacity, 5,280 tpd, instead of 1,500 tpd, the nuisance claims are premature. To a large extent, 

such claims would be dependciit upon the usage to which DSNY makes of tlie facility. ‘rhus, the 

issue of whether plaintiffs may assert nuisance claims after the proposed East 91” Strcet is 

constructed a id  operational is not before this Court. 

CONCLUSION 

Accordingly, it is 

ADJUDGED that the Articlc 78 pctition, Index Number I14729/0S, is denied and the 

proceeding is dismissed; and it is fiirther 
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URtcd: September '9.20% 
New York, ew York 

ENTER: 


