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Appeal from a judgment of the County Court of Washington
County (McKeighan, J.), rendered July 24, 2015, convicting
defendant upon his plea of guilty of the crime of criminal sale
of a controlled substance in the fourth degree.

In satisfaction of a multicount indictment, defendant
pleaded guilty to criminal sale of a controlled substance in the
fourth degree and waived his right to appeal, both orally and in
writing.  In accordance with the terms of the plea agreement, he
was sentenced as a second felony offender to five years in prison
and three years of postrelease supervision.  Defendant now
appeals.
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Defendant's sole claim is that the sentence is harsh and
excessive.  As a preliminary matter, the People concede and we
agree that defendant's waiver of the right to appeal is invalid
inasmuch as County Court did not advise defendant that his appeal
rights were separate and distinct from the rights automatically
forfeited by his guilty plea (see People v Metayeo, 155 AD3d
1239, 1240 [2017]; People v Roshia, 133 AD3d 1029, 1030 [2015],
affd 28 NY3d 989 [2016]).  Although defendant is not precluded by
the waiver from challenging the severity of the sentence, we find
his claim to be without merit.  Defendant has a lengthy criminal
record and was on probation at the time that he committed the
crime to which he pleaded guilty.  Moreover, he consented to the
sentence as part of the plea agreement and could have received
substantially more prison time if convicted after trial of the
charges contained in the indictment.  In view of the foregoing,
we find no extraordinary circumstances or any abuse of discretion
warranting a reduction of the sentence in the interest of justice
(see People v O'Brien, 122 AD3d 957, 958 [2014]; People v
Patterson, 119 AD3d 1157, 1158-1159 [2014], lvs denied 24 NY3d
1042, 1046 [2014]).

Garry, P.J., McCarthy, Egan Jr., Devine and Clark, JJ.,
concur.

ORDERED that the judgment is affirmed.

ENTER:

Robert D. Mayberger
Clerk of the Court


