
State of New York
Supreme Court, Appellate Division

Third Judicial Department

Decided and Entered:  July 5, 2012 513164 
________________________________

In the Matter of DERREL AUSTIN,
Petitioner,

v

DOMINICK VENETTOZZI, as Acting MEMORANDUM AND JUDGMENT
Director of Special Housing
and Inmate Disciplinary
Programs,

Respondent.
________________________________

Calendar Date:  May 9, 2012

Before:  Mercure, J.P., Spain, Stein, Garry and Egan Jr., JJ.

__________

Derrel Austin, Comstock, petitioner pro se.

Eric T. Schneiderman, Attorney General, Albany (Peter H.
Schiff of counsel), for respondent.

__________

Proceeding pursuant to CPLR article 78 (transferred to this
Court by order of the Supreme Court, entered in Albany County) to
review a determination of the Commissioner of Corrections and
Community Supervision which found petitioner guilty of violating
a prison disciplinary rule.

During a search of petitioner's cell, a correction officer
found W-2 tax forms in a storage bin in the back of his cell
containing the personal information of five individuals.  As a
result, he was charged in a misbehavior report with possessing an
unauthorized item and exchanging an article without
authorization.  Following a tier III disciplinary hearing, he was
found guilty of the former charge, but not of the latter.  After
the determination was affirmed on administrative appeal,
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petitioner commenced this CPLR article 78 proceeding.

We confirm.  The misbehavior report, documentary evidence
and hearing testimony provide substantial evidence supporting the
determination of guilt (see Matter of Wright v Fischer, 87 AD3d
1211, 1211 [2011], lv denied 18 NY3d 804 [2012]; Matter of Perez
v Fischer, 69 AD3d 1279, 1279 [2010]).  We reject petitioner's
claim that the documents at issue were the basis for a prior
disciplinary proceeding and that he is being prosecuted again for
the same offense in violation of the double jeopardy clause.  The
incident at issue in the prior proceeding involved petitioner's
attempt to mail out W-2 forms to obtain tax money, and the
correction officer who investigated it testified that such forms
would have been confiscated from petitioner at that time because
they were part of a fraud.  The Hearing Officer noted that the W-
2 forms were filled out in triplicate and that, because they were
not redacted, it appeared that petitioner had kept one copy of
the forms after mailing out the others.  Petitioner concedes that
continued possession of these forms was not authorized; as this
act was separate from the misconduct underlying the prior
disciplinary charges, there was no double jeopardy violation (see
e.g. Matter of Green v Selsky, 275 AD2d 867, 868 [2000], lv
denied 97 NY2d 602 [2001]).  We further reject petitioner's claim
that he was improperly denied the right to call a mental health
counselor as a witness given that her testimony would have been
irrelevant (see Matter of Lozada v Cook, 67 AD3d 1232, 1233
[2009], lv denied 14 NY3d 706 [2010]; Matter of Haden v Selsky,
57 AD3d 1056, 1057 [2008]).  Petitioner's remaining contention
has not been properly preserved for our review.

Mercure, J.P., Spain, Stein, Garry and Egan Jr., JJ.,
concur.
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ADJUDGED that the determination is confirmed, without
costs, and petition dismissed.

ENTER:

Robert D. Mayberger
Clerk of the Court


