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DANIEL STIGLIANESE

Plaintiff MICHELE M. WOODARD , J.

-against-
TRIALIIAS Part 
Index No. : 2917fi009
Motion Seq. No. : 03

ANTOINETTE PROSCIA DECISION AND ORDER
Defendant.

------------------------------------------------------------------------- x
Papers Read on this Motion:

Defendant's Notice of Motion
Plaintiffs Opposition
Defendant's Reply

The defendant, Antoinette Proscia (hereinafter referred to as "Proscia ) moves by Notice of

Motion for an order pursuant to CPLR 3212 granting her summar judgement and dismissing the

plaintiff s complaint based on his failure to meet the threshold limits set by New York State Insurance

Law Sections 5102 and 5104. The Plaintiff opposes the Defendant' s application.

On November 14, 2008 the paries were involved in a motor vehicle accident. According to the

plaintiff, the defendant caused her motor vehicle to strike the plaintiffs motor vehicle resulting in

serious injuries.

The plaintiff was previously involved in another motor vehicle accident in January 2008. As a

result of the January 2008 accident the plaintiff injured his leg, back and neck. The plaintiff underwent

back surgery in July 2008 to alleviate some of the pain and discomfort caused by the Januar 2008

accident. The plaintiff claimed in his Verified Bil of Pariculars to have sustained the following injuries

in th bJectNovemoef 2008 acciderit:

Exacerbation posterior disc bulge at C3-4level encroaching upon the ventral aspect of
the thecal sac and lateral recesses bilaterally.
Posterior disc bulge at C4-5 level encroaching upon the ventral aspect of the thecal sac.
Posterior disc bulge at C5-6 level encroaching upon the ventral aspect of the thecal sac.
Posterior to left posterolateral disc herniation at the C6-7 level encroaching upon the
ventral aspect of the thecal sac and left lateral recess which may require surgery.
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Posterior disc bulges at TI2-Ll through L3-4 levels encroaching upon the ventral aspect
of the thecal sac and lateral recesses bilaterally.
Exacerbation of central posterior disc herniation at L4-5 level encroaching upon the
ventral aspect of the thecal sac and lateral recesses bilaterally which may require surgery.
Exacerbation of posterior disc bulge at L5-S 1 encroaching upon the anterior epidural fat
and lateral recesses bilaterally.
Cervical , lumbar and thoracic radiculopathy.

The plaintiff complains that he experiences severe pain, tenderness, swellng, discomfort

distress, weakess , stress , restriction of motion, degeneration of the underlying soft tissue , blood

vessels, bones , nerves , tendons, ligaments and musculature and all of the natural consequences flowing

therefrom.

Plaintiff claims to have suffered and continually suffers severe pain and difficulty with

prolonged sitting, standing, walking, bending, climbing stairs, lifting or caring heavy objects

performing strenuous activities and finding a comfortable position sleeping. (Plaintiffs Verified Bil 

Pariculars).

Plaintiff also claims that he has and wil continue to experience impairment, disruption and

difficulty with daily activities , and way of life including significant impairment of numerous daily

activities and that his injuries are permanent in nature. The plaintiff predicts that all of the injuries wil
result in traumatic arhrtis and/or onset arthritis, osteoarthritis involvement, osteoporosis and/or

necrosis at an early age, at an accelerated rate with greater severity than would have otherwise occurred.

The plaintiff testified at his deposition that as a result of his January 2008 accident he treated

with Dr. Giambertone, a chiropractor two or three times a week up until the November 2008 accident.

He testified that he received physical therapy as well as chiropractic adjustments from Dr. Giambertone.

The plaintiff also testified that he treated with a neurologist, Dr. Liguori , about every four to six weeks.

Dr. Liguori prescribed Narcose to the plaintiff. He also testified that as a result of the Januar 2008

accident he could not play basketball or handball anymore; could not sit for long periods of time; had

difficulty sleeping and needed to wear a brace to work. In July 2008 he had a PDA. The plaintiff

testified that the PDA helped with the pain but he continued to receive physical therapy from Dr.

Giambertone. The plaintiff indicated that after the November accident, his neck hur a lot more , his

lower back stared to hurt again and his upper back stared to hurt and his shoulder started to hurt. The

plaintiff felt pains in his hands.
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On October 28 2009 the plaintiff was examined by a neurologist Dr. Ira Turer. According to

his report, before issuing same, Dr. Turner reviewed the Plaintiffs Verified Bil of Pariculars

Chiropractic IME report from Dr. Bogdan dated March 3/26/2009; prescription records; January 2008

accident emergency room records; Dr. Liguori' s notes; Dr. Liguori' s neurological consultation dated

3/2/2009; Dr. Liguori's report of upper-extremity EMG and nerve conduction study; Dr. Himelfarb'

2/4/2009 MRI report of cervical spine; Dr. Himelfarb' s 2/4/2009 MRI report oflubosacral spine; Dr.

Lattuga s 12/22/2008 orthopedic report; Dr. Lattuga s 2/2/2009 orthopedic report; and Dr.

Giambertone s chiropractic reports. Dr. Turner reported that the Plaintiffs neurological prognosis is

good since there is no evidence at this time of any residual neurological problem. He also opined that

there is no need for restrictions on the claimant's ability to work or engage in his activities of daily

living, from a neurological perspective. Dr. Turner stated that there is no objective evidence at this time

If any neurological problem causally related to the November 14, 2008 accident. He fuher suggested

that and independent radiological review of the imaging procedures that were reported, since they did

not correlate with the claimant's clinical history or his findings upon examining the Plaintiff.

On November 6 2009 Dr. Robert Israel performed an Independent Orthopedic Examination of

the plaintiff. He also reviewed the Plaintiffs Verified Bil of Particulars , 3/26/2009 report of Dr.

Chester Bogdan; New Island Hospital records; Dr. James Liguori report of 3/2/2009 , Dr. Sebastian

office notes; and Dr. Giambertone s office notes. Dr. Israel' s impression of the plaintiffs medical

condition is that the he has a resolved sprain of the cervical spine , Resolved sprain of the lumbar spine.

Resolved sprain of the bilateral hands and arms. He concluded that the plaintiff has no disability as a

result of the November 14 2008 accident.

The defendant argues that the plaintiff has failed to qualify under any of the Serious Injury

categories under New York State Insurance Law. The Defendant argues that the plaintiffs minor

injuries are essentially the type of injuries which the Legislature sought to exclude from the Cours 

New York with the passage of the no-fault insurance law.

The plaintiff has submitted the affrmation of Dr. Sebastian Lattuga. Dr. Lattuga is a physiatrist

and orthopedic and spine surgeon. Dr. Lattuga treated the plaintiff on December 22 2008. Dr. Lattuga
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believed that he was treating the plaintiff for the Januar 2008 accident. He did not find out that the

plaintiff was involved in another car accident until March 2009. At the time of the visit the plaintiff

complained of lower back pain, neck pain with upper and lower extremity numbness, spasms, tingling

and dysesthesias. During Dr. Lattuga s examination he found that the plaintiffs sensation was altered in

the C4 nerve root distribution. Dr. Lattuga preformed a cervical spine range of motion study and a

thoraco-Iumbar spine range of motion study. Dr. Lattuga reviewed the results of the February 4 2009

cervical MRIs and lumbar MRIs. Dr. Lattuga states that it is his expert opinion that the injuries

sustained by the plaintiff are causally related to the motor vehicle accident of November 14 , 2008 and

are permanent in nature. He further states that the injuries as diagnosed would inhibit the patient's

ability to carr out normal activities of daily living and that the limitations of motion to the cervical and

lumbosacral spine are significant as they are stil present nearly two years after the accident and should

be considered permanent.

The plaintiff has also submitted the affirmation of Dr. Liguori , doctor of osteopathy. Dr. Liguori

treated the plaintiff for the January 2008 accident and the November 2008 accident. He saw the plaintiff

several times and performed clinical examinations and diagnostic studies. Based on the examinations

and studies Dr. Liguori opined that the injuries sustained by the plaintiff are casually related to the

November 14 2008 accident. He further opines that the radiculopathy are significant in nature and wil

inhibit the plaintiff from carring out normal activities of daily living.

The affirmation of Michael G. Giambertone , D.C. was submitted by the plaintiff. Dr.

Giambertone states that he initially treated the plaintiff for his Januar 2008 accident but also treated

him for injuries sustained in the November 2008 accident. Dr. Giambertone opines based on the history

. --- as.presented, clinical examination, and diagnostic studies that the plaintiff has diffusecervicobrachial

syndrome; cervical subluxation; thoraxic subluxation; lumbar subluxation; cervical sprain/strain;

thoracic spine pain; sciatica/neuralgia of sciatic nerve; and lumbar sprain/strain. In contrast, in the

Januar 2008 accident, the plaintiff suffered central subligamentous posterior disc herniations at L4-

and L5-S1 and C3- , all impinging on the anterior aspect of the spinal canal; cervical radiculitis;

cervical segmental dysfunction; cervical sprain/strain; thoracic pain; thoracic segmental dysfuntion;
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sciatic neuralgia; lumbar segmental dysfuntion; lumbar sprain/strain; lumbosacral radiculopathy; left

hip trauma; thoracic derangement; and cervical radiculopathy. Dr. Oiamberttone opined that the

injuries sustained in the Januar 2008 accident at L4-L5 and L5-S1 had been resolved with the July

2008 surgery. Dr. Oiambertone states that as a result of the November 2008 accident new severe and

permanent injuries occurred such as bulging discs at TI2-Ll through L4- , C4- , and C5- , as well

as disc herniation at C6-C7. Dr. Oiambertone s states that the injures sustained by the patient are

casually related to the motor vehicle accident of November 14 2008.

The affidavits submitted by the parties are in conflict with each other with regard to whether the

injuries complained of by the plaintiff are causally related to the subject accident and raise issues of fact

for the trial court to decide. "It is axiomatic that summar judgment is a drastic remedy and should not

be granted where triable issues of fact are raised and canot be resolved on conflcting affidavits.

Milerton Agway Cooperative Briarclif Farms Inc. 17 NY 2d 57 (1966); Silman 20th Century-Fox

Film Corp. 3 NY 2d 395 (1957); Epstein Scally, 99 AD 2d 713 (1984). Summar Judgment is " issue

finding" not " issue determination. " Stilman supra; Epstein supra. It is improper for the motion court

to resolve material issues of fact. Material issues of fact should be left to the trial court to resolve.

Bruneth Musallam 11 AD 3d 280 (1 st Dept 2004). As such, the defendant's motion for Summar

Judgment is denied.

ORDERED, the paries are directed to appear for trial on March 2 2011 at 9:30 a.m. in Central

Jury.

This constitutes the Decision and Order of the Cour.

DATED: January 3, 2011
Mineola, N.Y. 11501

ENTER:
HON. MICHELE M. WOODARD

ENTFDI;O
JAN 072011
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