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insureds  and no duty to indemnify itsStat,~,4Farm has no duty to defend its 

a
judgment declaring that 

lur 8,2000,Scptcmbcr & Casually Company (“State Farm”) made by Notice of Cross Motion dated 
kch-m plaioliflSLalc cross-molion by fees;  and this legal coSla  and wjlh lo~clhcr Infrancs,  ct al,, v, 

Skewsuuderlyhg  action the iu insweds 
CPLR 3001 and 3017(b)

declaring that plaintiff is obligated to defend and indemnify its 
pursuanl  to 

CPLIZ  3212
dismissing the complaint of plaintiff, and entering a judgment  

10,2OOO,  for an Order pursuant to (?&ewes”)  made by Order to Show Cause, dated July 

.Judgment.  . . .C

Upon the foregoing papers,  it is ordered that this motion by defendant Edward Skcwes

M&on for Summary  
Summary,Judgment  and in Further

Support of Skewes ’ 

Law?@  Opposition to State Farm ’s
Motion for  
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:The following papers read on this motion (numbered l-4):
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wh ich isan “occurrence,”  
’

Tbe State Far m policies provide coverage for bodily injury caused by  
11, : m arntained by Ske w es.aa exclusron,  rr m aintied by State Far m , 85 

covcragc,arise out of iss && the “fust consider w hether tb,is Court Thus, “‘~etlenlrsuser ’);~ (hereinaller  
- 2 No . 8 1.2d N.Y  v.‘Bettenkauser,

b & d on a policy exclusion, and failure to ti m ely disclai m precludes denial
of coverage. M atter of W orcester Insurance Company  
when denial of coverage is 

requiredinsurance  in effect. Id. Ske w ea m aintaina that disclai m er under Sccllon 3420 is  
m andaled w hen there

never was any  
nolice is N .Y .2d 131 . N o Zappone  v. Home Insurance Co., 55  provisions.  

outaide the scope of a policy ’s coveragefalls Section 3420 is not required w hen a clai m 
disclai m er

under 
“as soon as is reasonably possible.” S tate Far m , as it m ust, m aintains that w ritten notice 

providhg3420”), wh ich provides that an insurer m ust ti m ely disclai m or deny coverage, by  (“St & on 
53420Iusurancc Law deter m ine S tate Far m ’s obligations pursuant to  

!‘i.U
The Court  m ust first 

1. ‘.L .’even0
insured ’s

liability arising out of the 
r&&& red to provide such notice if there w as no coverage for the ia not typically iusured  but 

indcnulify
its 

LO defend or ita intention to refuse ti & ly and specific notice of inau m nce carrier m ust give 
@ vi & of the a m ended co m plaint,The Court notes, at the outset, that aualler m ore than one year 

AIlatate  Insurance Company , in a-related case arising out of the sa m e attack on Ske w es, w ere brought
that ofaud the %& ratory judg m ent actions, both in the instant case  The parties agree that  

*“’_ insureds, but did not dis m iss the concerted action clai m s.in && g the 
del ’endaots,cIai m s against all  but t w o of the dis m is & t the assault and battery  Roy S . M ahon Justice  

25,2000,action for assault and battery and concerted action, Subsequently, by order dated February 
28,1998  adding causes

of 
Skewea to a m end his co m plaint. Ske w es filed an Am ended Co m plaint on M ay 

insureds in that action. By order
dated April 17, 1998, Justice F. D ana W inslo w granted su mm ary judg m ent dis m issing all clai m s
Bounding in negligence against the defendants, including the clai m s against the parents,  but per m itting

as @ ned counsel to defend each of its parents.  S tate Far m their 
the part

of 
ou 

Skewes co mm enced the underlying action, alleging, a m ong other things,
negligence on the part of the defendants who caused his injuries, and negligent supervision 

.

On M ay 19 , 1995 , 

the incident.in connection w ith pIead  guilty to violations of the Penal Code insureds  ’ of the 
a& eked and beat Ske w es, leaving hi m w ith allegedly severe and per m anent injuries.A t least t woI m ob 

ii them istakenbelief  that Ske w ea w as the person they w ere seeking, m em bers of car, Under the tiend’s  
‘,! 

m ua , N ew Yo rk, to find and take revenge on a person believed 10 be responsible for burning aj;: irrm ob of young people, including the insureda, traveled to the parking lot of Island R ecreational 
‘I

a 
; w hthe incident arose Skewcs m aintains that 16,1994  incident.a,June  tIo m 

The
underlying action ste m s 

/5593/95  (the “underlying action”).Infrancs,  et al., Nassau County Index Number Y. 
a& on

i of Skewes 
“insureds”) in the personal injury Sikalaa (the D eCicco and John K eith Am ato, D aniel inde m nify 

aud
I

:

State Far m brought this declaratory judg m ent action to deter m ine its obligation to defend 

h inau mda or Ske w es, in the underlying action; are deter m ined as set forth belo w ..I
!!I



eve & for wh ich

3

deftition of accident, but are not the kind of & -oad incidenb t hat fall w it h in the 
oul

those 
redundant,  Th e exclusion provision can be vie w ed as a second filler used to w eed 

UIC
exclusion w as 

that coveragb  portion to injury caused by accidents w as unnecessary or 
m cau

that the  li m it atio n i n the 
Lo carve out a further exclusion for intentional conduct does not deter m ination A l& ale ’s 

$f 24 m on ths).pc$$ . 
ren & l fleet but covcragc

dropped when leased for a 
w t he accident w as covered as part of a involv+ Ue car 

au
exclusion where 

m onths w as dee m ed (litnitation~ ‘~?5.~overage to cars leased for less ’ than 12 N .Y .2d 394 , supra 
Co&$ @ -Planet Insurance Co . v . B right B ay C lassic V ehicles, Iuc., 75

or
wverage at the outset.

the scope Ra tier, it m ay be a narro w ing of e& lusion i n d isguise.,an 
accideul. Such

li m itation need not be read as 
‘io li m it coverage to bodily injury caused by an  unusbai  for an insurance carrier  

1101A .D .% d 587 . It is Y, W ar mu lh, 205  & C as. Ins. Co.  Bancock ’P l’ijperty AJ I. 2d 456 ; John 
15Carp,,  2 v. N at. Sur . 111s.  Co. ag,, M assachusetts Bay I& g ti gzSee , the sa m e 

coverage
based on virtually  

o f  no courts  have upheld au insurer ’s clai m am bi*ous. Num erous wmp rehensiveness is not 
even @ but its“acciden V ’ is broad, including a w ide variety of caused  by an accident. The ter m I

insurtilce  for bodily injury
iusuraucc

po licies is not a m b iguous . The coverage portion of the policies provides 
U le A llstate N .Y .2d 96 . None theless, the language of  65 
H sndIes m au v . Sea

Insurance Company L td., 
- 1 No . 110 , citing N .Y .2d _ 

al. v .
G uaranty N ational Insurance C o ., 

W estvie w A ssociates et  insurer.  contract  of insurance m ust be resolved against the  
a m b igu il y

in a 
hay deter m inea A llstate ’s obligations.coverage provision thy lhat 

I

The Cour t finds 

i

i::I

SeeI-Iandles m sn, supra.lhe & ire contract a m b iguous , se & ion renders 
governed by the covcragc or

the e xc l u sio n 
conc ludes t hat the lack of clarity ’as ’ to whe ther A llstate ’s obligations arc .

:i:!
SkewcsN .Y .2d 394 .Iuc.,  75 v. Bright Bay Classic Vehicles,  Insuran&  Co. i: policy. Set!, Planet  

111~in t he inclusion or exclusion portion of appeara ’ act ua ll y a policy exclusion, regardless of whe ther it !I
injury H e m aintains that the language li m iti ng coverage to accidents is; provide coverage for bodily i

coutractsthe that N .Y .2d 96 . Skc w es argues  Company L td ., 85 Iusu&ce  v. Sea Handlesman  :‘I

Seeo & e& se, the exclusion is superfluous.  !i the conduct wou ld have been covered but for the exclusion,  
thcrlquesliou, hi Lhe conduct destiribes  speci & ally excl & on exists w hich insureds.  If an i&m u @ its 

:;

auddefend obligalcs it t o was required to disclai m under Section 3420 and its failure to do so  A ll state I

Ue ttenhauser,LO insureda. In M herance of that argu m ent, pursuant : in tended or expected by the 
eitherthe i nsureds or w as bodi~y ‘itijury w as caused by the cri m inal acts of ” exclusion; i.e., that Ske w es ’ ‘I

the policyy he m ust, that the incident in question falls squarely w ithin :! P laintiff Skewes argues,  ,I ‘,’ Ii;
:

an ’aw ident.
i’

by I’
I! beca u se the  policies extend liability coverage for bodily injury only when the bodily injury was causedi 

/  ‘ I cffeclin In A llstate ’s vie w , t here was never any insurance  NY2d 13 1 , supra. I Home Insurance Co . 55 i
the ou tset, not on the application of an exclusion. See , Zappone v .

Sectiorr 3420 because its disclai m er is
based on a lack of coverage at 

A ll state contends that it has no duly to notify under 

:i “crhnlnal act” of an insured.f&n a ’I 
injury t hat w as “intended or expected, ’ by the insured or that resultedex & de .~m coverage any bodily ;I

politicsproiide  coverage for bodily injury caused by an accident . The ‘! The A llstate policies 
..,
,,

i

.I

4..
. i



ripe

4

accideul  is not resullcd from an lhe issue of whether Skewes ’ injuries aclion,  In the instant 

ii_s, 
‘979)’A.D.2d 978, CoJangione, 107 

(cilhrg Continental Ins. Co. v.from an intended act. ” Id. and~imrnediately “flow[ed] directly injuries  
Uwthat suficicnt 11 is the victim.,of injury, ultimately sustained by apected or intended the degree  

f

IJWCno1  IEC~ iusurcds The A.D.2d 833.Torio,  250 Y . Gas. C o . & Ftre 
the alleged conduct.

See, e.g., State Farm 
the’injuries were the expected or anticipated  result of is no accident when 

&om the insured ’s point of view. Id.
There 

unforeseen ” 
-

w&ether the injury was “unexpected, unusual and  
i 

injury is the result of an  accident, it  must be determinedIn deciding  whether an  1 No. 78 .-N ,Y .& i 
_Iusurauce  C o ., Iateruatioual  v. Un ite d Realty C orp . et al. Agoado  the average person.  I by *

undersloodthe meaning wnstrued according to term “accident ” is broadly defined, and is  ‘, The 

!:I ‘duty under Section 3420 to provide timely notice of disclaimer.rio 
aflord

coverage and State Farm had 
Ure policies do not If they did not, then resulted&om an accident.in the underlying action 

whelher or not the injuries allegedobli&ions under Section 3420 hinge on 
:

. Thus, Stale Farm ’s 
:.: 1 $i  &- the policies ambiguous.unetiorceabie  : either provision 

riot  rendercircumstauces and does exdh&n  yields the same result in some coverage  limitation or the 
either theA .D .2d 587 . The application of  W ar mu th, 205 Ip . C o . v . & Cas, Hm cock Property 

Jolmaelcnowledged  that the conduct fell squarely within an exclusionary clause as well. See, 
itcourt  upheld a disclaimer on the grounds of no coverage even as leaat  one instance, the Jn at officer), 

policeA.D.2d 456 (insured grabbed and hit N~ t’l Surety Corp ., 215 i;; 
people);

M assachusetts Bay Ins . Co . 
fired 18 shots in direction of group of A .D id 833 (insured Torio,  250 Y. ,Cas. Co. 

nullFire Farm 
coverage  has

not been reached. Denial of coverage may be baaed on “no accident., ’ See, e.g., State 

lhc
event was covered in the first instance. There are circumstancea in which the threshold of 

that doea not warrant lhe assumption 

exclusiou
provision might preclude coverage.

However, the presence of an applicable exclusion 

exist, but an aaaauh and battery exclusion). Under those circumstancea, coverage would 
from the point of view of the nightclub owner; insurer ’s disclaimer was based on the policy ’saeeidem  

anN.Y.S.2d 623 (assault by nightclub patron in parking  101 was  7Q5 -A.D.2d _ H ipps , d(b/J 
Ins.  Co . PLC v . Block 7206 Corp.recldesa  cleaning and loading of shotgun);  Sphere D rake 

hoal
insured ’s 

Ulat resulted an accident ‘ldealh by discharge of shotgun was $1 N.Y.2d Znk, 78 V. &B,  CO, 
Allstatethe insured, See, e.g., Iiom the point of view of deem% an accident eonduct,  the event may be 

contemp&&. Even when  bodily injury is caused by intentional or recklessinaumnce  wverage is  
the kind of events for whichwith&f&  broad definition of accident, but  are not that fall incider& lose  

1redundant.~~e exclusion provision can be viewed as a second filter used lo weed ou the exclusion was 
1hallimitation  in the coverage portion to injury caused by accidents was unnecessary or  

conducl  does no1
mean that the 

exchrsion for intentional further 

,.

State Farm ’s determination to carve out a 

Idmpped  when leased for a period of 24 months).
covcragcflee1 but aa part of a rental was covered whert the car involved in the accident qclusion,  

deemed anleased for less than 12 months was cars (hmitation  of coverage to supra  N .Y .2d 394 , 



sponte,Uris Court, sua rind% avoid inconsistent verdicts, declaratory judgment actions 
Allslale and State Farmadminister the limited issue hearings. In order to fairly and effectively 

cousolidaledlO!%), ‘ihe Court finds that no such prohibition exists for joint or A.D.2d  Slager,  33 V .  
SingerCPLl< 602; matlcrs  (see lrial of two related wnsolidaled  joih~ or sua sponle to order a to Caut  

thisforth herein, While it is beyond the power of 
lhc

underlying action and  involving the same issues as set  

this  Court
between Allstate Insurance  Company and the defendants named in the instant action, pertaining  lo 

before currenfly a declaratory judgment action pending  Ihe’re is that 

f

The Court notes  

i
i

I

Seclion 3420.notify pursuant to Born denying coverage to that insured for failure to timely 
Fam is

precluded 

(he
incident was an accident for which the Stale Farm policy provides coverage, and Slate 

from  the point of view of an insured, then ir@riea  were unexpected, unusual or unforeseen 
that

the 
finds lhe Court I& however, lhat insured.ila obligation to defend and indemnify isrelieved  of Fam 

Slalcincident& not wvered under the Stale Farm policy and the that event, 
point of

view of that insured. In 
the horn lhe insured ’s intended acts, then there was no accident  from dimtiy  and immediately 

that they flowedSkewer+  injuries were expected or intended by an insured, i.e., 
wnaent,  by jury trial. A determination will be made with respect to each individual insured. If the
Court determines that 

couuscl,  or failingwitbout a jury on consent of all be determined as a matter of fact by this Court, shall 
accidcutcaused by an Skewea ’ injuries were Court  Drive, M ineola, New York; The issue of whether 

LAS Part 18, at the courthouse at 100 Supreme
9:30

am. in the Supreme Court of the State of New York, 
I, at 16U1 day of January, 200 ORDBRED  that a limited issue hearing will be held on the  

,I

i

‘.
. .
.;::

i:,1
:..i

flierde&d and it is insure&is  hereby its indemnify ’ defend  or .I

110 duly lothat it has 
I

DETERMINED lhat State Farm ’s cross-motion for a judgment declaring t
i

fbrthcrde&d and it is insureda in the underlying action is hereby ita @lemn@ 
obligalcd lo defend andjudgment action and for summary judgment declaring that State Farm is  

j

dcclara1oiyinslant the dismiss  the co mplaint in Skew& motion to DETERMJNED  that .l

Acmlingly, it is
accidcrlt.an  ii01  finding that there was or was Thus, lhe issue of coverage depends upon a 

Iheir objective upon the wrong individual.

.

lhey accomplished is irrelevant that 
ou some individual,

it 
victim is without merit. If defendants intended or expected to inflict injury 

the
wrong 

atlacked Skewat  contention that the incident was an accident because the defendants mistakenly  
coverage.determiniug  insurance an accident, from the insured ’s point of view, for purposes of  deemed  

the incident would berhat event, ln acla of other participants.ofmob influence or the intervening result  
unexpccled  violence as a

l 

inlo escala1ed  inlent to congregate  and Uneaten an individual  to whether his 
insured aswilh respect  10 each from an accident. A question is presented  (hey arose de&mination  that 
warm1  asuBlcienUy  unexpected, unusual or unforeseen as to  

fac1 as
to whether the resultant injuries were  

queslion of iusumb, his motion papers in the instant declaratory judgment action raise a  
part

of the 
UIC Skewes ’ pleadings in the underlying action allege intentional conduct on #3212(b). Although 
CPLRincidcut. See summy judgment. A question of fact remains as to the nature of the alleged for 
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,.

wnstilutes the Order of this Court

2’2001

Skewes shall serve a

Dated:  January I

aforedescribed  joint limited issue hearing.
UICjoiucd for Amato,  et al., Index No. 7730-2000, be 

2829.1-
1999, and Allstate Insurance Company v. Keith 

Index No. ORDERS that State Farm Insurance Company v. Edward Skewes, et al.,  


