SHORT FORM ORDER

SUPREME COURT - STATE OF NEW YORK

Present:
HON. THOMAS P. PHELAN,
Justice.

TRIAL/IAS PART 2

NASSAU COUNTY
THOMAS O’ROURKE AND KATHRYN
O’ROURKE, MOTION SEQUENCE #002, 003
Plaintiffs, ORIGINAL RETURN DATE: 06/19/12
SUBMISSION DATE: 06/22/12
-against- Index No. 001819/2011

ARMSTRONG INTERNATIONAL, INC,,

(Individually and as Successor to ARMSTRONG

MACHINE WORKS); AURORA PUMP COMPANY,

BELL & GOSSETT COMPANY; BLACKMAN

PLUMBING SUPPLY COMPANY, INC; BMI-

FRANCE (Individually and as Successor to J. H.

France Refractories Co.); BURNHAM CORPORATION
(Individually and as Successor to KEWANEE BOILER);
CHICAGO PNEUMATIC TOOL COMPANY, LLC;

CLEAVER BROOKS CO.; CONSOLIDATED VALVE,

LTD. (Individually and as Successor to LUNKENHEIMER

CO. INC.); PACIFIC STEEL BOILER CORPORATION

AND THATCHER BOILER); DANA HOLDING CORPORATION (Individually
and as Successor to WICHITA CLUTCH, INC);

DAVIS & WARSHOW, INC.; FOSTER WHEELER CORPORATION;
GENERAL ELECTRIC COMPANY; GEORGIA-PACIFIC LLC;
GOULD”S PUMPS, INCORPORATED; HONEYWELL
INC. (Individually and as Successor to formerly known as

Allied Signal as Successor in interest to Bendix Corpora-

tion); IMO INDUSTRIES, INC. (Individually and as

Successor to DELAVAL TURBINE, TRANSAMERICA
DELAVAL AND IMO DELAVAL); INGERSOLL-RAND
COMPANY (Individually and as Successor to ALDRICH

PUMP COMPANY AND TERRY STEAM TURBINE
COMPANY); ITT FLUID PRODUCTS CORPORATION
(Individually and as Successor to ITT GRINNELL CORP.);
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ITT FLUID TECHNOLOGY CORPORATION; J.H. FRANCE
REFRACTORIES CO., INC.; KEELER/DORR-OLIVER,;
MUNACO PACKING & RUBBER CO.; NAGLE PUMPS,
INC.; S.W. ANDERSON SALES CORP.; SID HARVEY
INDUSTRIES, INC.; STERLING FLUID SYSTEMS (USA),
LLC., FORMERLY KNOWN AS PEERLESS PUMP
COMPANY; THE TRANE COMPANY (A DIVISION OF
AMERICAN STANDARD); TODD COMBUSTION INC.;
TODD SHIPYARDS CORP. (Individually and as Successor
to TODD COMBUSTION EQUIPMENT, INC.); UNITED
GILSONSITE LABORATORIES; VIACOM, INC. as
Successor in Interest by Merger to CBS Corporation fka
Westinghouse/1st payment (Individually and as Successor

to CBS CORPORATION (BY MERGER) F/K/A
WESTINGHOUSE ELECTRIC CORPORATION);

WEIL MCLAIN (A DIVISION OF THE MARLEY
COOLING TOWER CO.); YARWAY CORPORATION;
YORK INDUSTRIES, INC,;

Defendants.

The following papers read on this motion:

NOtICES OF MOLIOM ...eeviiriiierrrereeeeeeeseeeeeeeeerensriesaens 1,2
Memorandum Of LaW.....ccoeeeieeieieieeeeeeeeeecee s e

Defendant’s, ITT CORPORATION*’s (“ITT”), unopposed motions for summary
judgment in this asbestos litigation, pursuant to CPLR 3212, dismissing plaintiff’s
complaint and all cross claims against it on the grounds that there are no triable
issues of fact is granted.

The standards for summary judgment are well settled. A court may grant summary
judgment where there is no genuine issue of a material fact; and the moving party

*Sued herein as BELL & GOSSETT COMPANY and ITT FLUID PRODUCTS
CORPORATION (Individually and as Successor to ITT GRINNELL CORP.) and ITT FLUID
- TECHNOLOGY CORPORATION
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is, therefore, entitled to judgment as a matter of law (Alvarez v Prospect Hosp., 68
NY2d 320 [1986]). Thus, when faced with a summary judgment motion, a court’s
task is not to weigh the evidence or to make the ultimate determination as to the
truth of the matter; its task is to determine whether or not there exists a genuine
issue for trial (Miller v Journal-News, 211 AD2d 626 [2d Dept. 1995]).

Defendant ITT submits that plaintiffs have failed to offer evidence which would
serve to show that an ITT product was a cause in fact of any alleged injury or a
substantial factor in causing that injury.

In light of defendant I'TTs’ showing of entitlement to judgment as a matter of law,
the burden shifts to plaintiff as the party opposing the motion to produce
evidentiary proof in admissible form sufficient to establish the existence of
material issues of fact requiring a trial (Alvarez v. Prospect Hosp., 68 NY2d 320
[1986]). This plaintiffs have failed to do.

Accordingly, the complaint and all cross claims are dismissed as against defendant
ITT, and the caption of the action is amended to read as follows:

“THOMAS O’ROURKE AND KATHRYN

O’ROURKE,
Plaintiffs,

-against-

-ARMSTRONG INTERNATIONAL, INC.,

(Individually and as Successor to ARMSTRONG

MACHINE WORKS); AURORA PUMP COMPANY,
BLACKMAN PLUMBING SUPPLY COMPANY, INC;
BMI- FRANCE (Individually and as Successor to J. H.
France Refractories Co.); BURNHAM CORPORATION
(Individually and as Successor to KEWANEE BOILER);
CHICAGO PNEUMATIC TOOL COMPANY, LLC;
CLEAVER BROOKS CO.; CONSOLIDATED VALVE,
LTD. (Individually and as Successor to LUNKENHEIMER
CO. INC.); PACIFIC STEEL BOILER CORPORATION
AND THATCHER BOILER); DANA HOLDING CORPORATION
(Individually and as Successor to WICHITA CLUTCH, INC);
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DAVIS & WARSHOW, INC.; FOSTER WHEELER CORPORATION;
GENERAL ELECTRIC COMPANY; GEORGIA-PACIFIC LLC;
GOULD”S PUMPS, INCORPORATED; HONEYWELL

INC. (Individually and as Successor to formerly known as

Allied Signal as Successor in interest to Bendix Corpora-

tion); IMO INDUSTRIES, INC. (Individually and as

Successor to DELAVAL TURBINE, TRANSAMERICA
DELAVAL AND IMO DELAVAL); INGERSOLL-RAND
COMPANY (Individually and as Successor to ALDRICH

PUMP COMPANY AND TERRY STEAM TURBINE
COMPANY);J.H. FRANCE REFRACTORIES CO., INC.;
KEELER/DORR-OLIVER; MUNACO PACKING & RUBBER
CO.; NAGLE PUMPS, INC.; S.W. ANDERSON SALES CORP.;
SID HARVEY INDUSTRIES, INC.; STERLING FLUID SYSTEMS
(USA), LLC., FORMERLY KNOWN AS PEERLESS PUMP
COMPANY; THE TRANE COMPANY (A DIVISION OF
AMERICAN STANDARD); TODD COMBUSTION INC.;
TODD SHIPYARDS CORP. (Individually and as Successor

to TODD COMBUSTION EQUIPMENT, INC.); UNITED
GILSONSITE LABORATORIES; VIACOM, INC. as

Successor in Interest by Merger to CBS Corporation fka
Westinghouse/1st payment (Individually and as Successor

to CBS CORPORATION (BY MERGER) F/K/A
WESTINGHOUSE ELECTRIC CORPORATION);

WEIL MCLAIN (A DIVISION OF THE MARLEY

COOLING TOWER CO.); YARWAY CORPORATION;

YORK INDUSTRIES, INC,;

Defendants.”

This decision constitutes the order of the court.

Dated:Q,{,(/Y’.P 3 6{ ad& HON THOMAS P. PHELAN :

o @R NS N L T e

PHOMAS P. PHELAN, J..S.C.

ENTERED

JUN 27 2012
NASSAU COUNTY
COUNTY CLERK’S OFFICE
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Attorneys of Record:

Early & Strauss, LLC

Attention: Mark Strauss, Esq.
Attorney for Plaintiff

360 Lexington Avenue, 20" Floor
New York, NY 10017

Flemming Zulack Williamson Zauderer LLP
Attention: Jason T. Cohen, Esq.
Grant A. Shehigian, Esq.
Attorneys for Defendant, Crown Cork & Seal USA, Inc.
One Liberty Plaza, 35™ Floor
New York, NY 10006

Faust Goetz Schenker & Blee, Esqgs.

Attention: Nicholas J. Marino, Esq.

Attorneys for Defendant, The Dampney Company
2 Rector Street, 20™ Floor

New York, NY 10006

Wilson, Elser, Moskowitz, Edelman & Dicker, LLP
Attention: Julie Evans, Esq.
Jonathan Custodio, Esq.
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Attorneys for Defendants, Todd Shipyards Corp; Carrier Corporation and S.W. Anderson

150 East 42" Street
New York, NY 10017-5639

McDermott, Will & Emery, LLP
Attention: Donald R. Pugliese, Esq.
Attorneys for Defendant, Honeywell International, Inc.

f/k/a Allied Signal, Inc., successor-in-interest to The Bendix Corporation

340 Madison Avenue
New York, NY 100017
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Pehlivanian, Braaten & Pascarella, LLC
Attentioni: Lisa M. Pascarella, Esq.

Attorneys for Defendant, Ingersoll-Rand Company
Paynter’s Ridge Office Park

2430 Route 34

Manasquan, NJ 08736

McGivney & Kluger, P.C.
Attention: Charles McGivney, Esq.
Attoreys for Defendant, Aurora Pump Company
80 Broad Street, 23™ Floor
‘New York, NY 10004

McGuire Woods, LLP
Attention: Philip Goldstein, Esq.
Genevieve MacSteel, Esq.
Attorneys for Defendant ITT Corporation, sued herein as Bell & Gosset Company;
and ITT Fluid Products Corporation (Individually and as Successor to ITT Grinnell Corp.) and
ITT Fluid Technology Corporation,
and The Trane Company (A Division of American Standard)
1345 Avenue of the Americas, 7" Floor
New York, NY 10105-0106

Barry, McTiernan & Moore, Esqs.

Attentioni: Suzanne Halbardier, Esq.

Attorneys for Defendant, Blackman Plumbing Supply Company, Inc., BMI-France and
Davis & Warshow, Inc.

2 Rector Street, 14™ Floor

New York, NY 10006

Cullen and Dykman, LLP (Your File No. 11114/150)

Attention: Joseph M. Angiolillo, Esq.

Attorneys for Defendants, Burnham and Goulds Pumps, Incorporated
177 Montague Street

Brooklyn, NY 11201

Malaby & Bradley, LLC
Attention: William Bradley, Esq.
Grace L. DeMario, Esq.
Attorneys for Defendants, Viacom, Inc., as successor in interest by merger to
CBS Corporation fk/a Westinghouse Electric, Cleaver Brooks Co.; Weil McClain (A Division
of the Marley Cooling Tower Co.),; Elliott Company; J.A. Sexauer, Inc. and J.H. France

Refractories Company
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~

150 Broadway, Suite 600
New York, NY 10038

Bivona & Cohen, P.C.

Attention: Jan Michael Ryfkogel, Esq.
Wall Street Plaza, 25" Floor

New York, NY 10005

Crocker-Wheeler Company
Attention: Arthur L. Doremus
30 Church Street.

New York, NY 10007

Reed Smith LLP :

Attention: Judith Yavitz, Esq.

Attorneys for Defendant, Dana Holding Corporation
599 Lexington Avenue, 29" Floor

New York, NY 10022

Waters, McPherson & McNeil, P.C.
Attention: Donald Fay, Esq.

Attorneys for Defendant Elliot Company
300 Lighting Way, 7® Floor

P.O. Box 1560

Secaucus, NJ 07096

McElroy, Deutsch, Mulvaney & Carpenter, LLP
Attention: Nancy McDonald, Esq.
Joseph P. LaSala, Esq.
Attorneys for Defendant
1300 Mount Kemble Avenue
P.O. Box 2075
Morristown, NJ  07962-2075

Sedgwick, Detert, Moran & Arnold, LLP
Attention: Michael A. Tanenbaum, Esq.

Attorneys for Defendants, Foster Wheeler Corporation and General Electric Company

3 Gateway Center, 12" Floor
Newark, NJ 07102

Lynch Daskal Emery, LLP
Attention: Scott R. Emery, Esq.
Attorneys for Defendant, Georgia-Pacific LLC
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264 West 40" Street |
New York, NY 10018

Leader & Berkon, Esgs.

Attention: Joseph Colao, Esq.

Attorneys for Defendant, IMO Industries, Inc.
630 Third Avenue, 17™ Floor

New York, NY 10017

Nowell Amoroso Klein Bierman PA

Attention: Daniel C. Nowell, Esq.

Attorneys for Defendant, ITT Fluid Products Corporation
155 Polifly Road

Hackensack, NJ 07601

Marin Goodman, LLP

Attention: Richard Marin, Esq.

Attorneys for Defendant, Keeler/Dorr-Oliver
500 Mamaroneck Avenue

Harrison, NY 10528

‘Vag & Grodman, Esgs.

Attention: Ian R. Grodman, Esq.
Attorneys for Defendant

4 South Orange Avenue, Suite 201
South Orange, NJ 07079

Ronca, Hanley, Nolan & Zaremba, Esgs.
Attention: Gerard D. Nolan, Esq.

Attorneys for Defendant, York Industries, Inc.
5 Regent Street #517

Livingston, NJ 07039

Henson & Afron, P.A.

Attention: Jennie A. Clarke, Esq.
Attorneys for Defendant

220 South Sixth Street #1800
Minneapolis, MN 55402

Weiner Lesniak, LLP

Attention: Anna DiL.onardo, Esq.

Attorneys for Robert A. Kesbey Company
888 Veterans Memorial Highway, Suite 540
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Hauppauge, NY 11788
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Hodges Walsh & Slater, LLP
Attention: Cynthia K. Messemer, Esq.
George Hodges, Esq.
Attorneys for Defendant, Sarco Company, Inc.
55 Church Street, Suite 211
White Plains, NY 10601

Kelley Jasons McGowan Spinelli & Hana, LLP

Attention: Christopher Hannan, Esq.

Attorneys for Defendant, Sterling Fluid Systems (USA) LLC, formerly known as
Peerless Pump Company

120 Wall Street, 30" Floor

New York, NY 10005

Struthers Wells Corporation
Attention: Legal Department
1003 Pennsylvania Avenue W
Warren, PA 16365

Greenfield Stein and Senior
Attention: Norman A. Senior, Esq.
Attorneys for Defendant

600 Third Avenue, 11% Floor

New York, NY 10016

Darger Errante Yavitz & Blau, Esqs.

Attention: Judith Yavitz, Esq.

Attorneys for Defendant, Dana Holdlng Corporation
116 East 42™ Street

New York, NY 10016

Robin, Schepp, Yuhas & Harris, Esgs.
Attention: John D. Orth, Esq.
Attorneys for Defendant

One Battery Park Plaza, Suite 3018

Hoagland, Longo, Moran, Dunst
Attention: Wendy Kagan, Esq.
Attorneys for Defendant

40 Patterson Street

P.O. Box 480

New Brunswick, NJ 08903
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Dickie McCamey & Chilcote, P.C.

Attention: Rob C. Tonogbanua, Esq.

~ Attorneys for Defendant, Yarway Corporation
41 South Haddon Avenue, Suite 5

Haddonfield, NJ 08033

Keats & Shapiro, Esgs.

Attention: Steven L. Keats, Esq.

Attorneys for Defendant, Munaco Pacing & Rubber Co.
131 Mineola Boulevard, Suite 10

Mineola, NY 11501

Hardin Kundla McKeon & Poletto, Esgs.

Attention: George Hardin, Esq.

Attorneys for Defendant, Chicago Pneumatic Tool Company
110 William Street

New York, NY 10038

LaSorsa & Beneventano, Esgs.
Attention: Thomas M. Beneventano, Esq.

Attorneys for Defendant, Armstrong International, Inc. (Individually and as Successor to

Armstrong Machine Works)
3 Barker Avenue
White Plains, NY 10601

Segal, McCambridge, Singer & Mahoney, LLP
Attention: Chris Gannon, Esq.

Attorneys for Defendant, Weil McClain

850 Third Avenue, Suite 1100

New York, NY 10022

Condon & Forsyth LLP

Attention: Marshall S. Turner, Esq.
John Maggio, Esq.

7 Times Square, 18" Floor

New York, NY 10036

K&L Gates, LLP

Attorneys for Deendant, Crane Co.
599 Lexington Avenue

New York, NY 10022
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