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The following papers read on this motion:
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. . . . " . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . .. . .. . ... .. . .. . . . . . . . .

Defendant' s Brief...................................................

By notice of motion dated July 20, 2005 , defendant Linda Kuchmeister moves for an order
pursuant to CPLR 3212 granting her summary judgment dismissing the complaint on the grounds
that plaintiff Vereak Tol did not sustain a serious injury within the meanig of Insurance Law

5102( d).

This is an action to recover damages for personal injuries allegedly sustained by plaintiff Vereak
Tol in a motor vehicle accident on October 22 , 2002. The claim by plaintiff Carolina Tol is
derivative in nature.

Plaintiff alleges in his bil of particulars that he sustained various injuries , including, inter alia
fractured vertebra at C- , herniated discs at C3- , C4-5 and C5-6 and bulging disc at L4- , L5-
SI and T9- 1O.

As the proponent of a motion for summary judgment , defendant has the burden of establishing as
a matter of law that plaintiff did not sustain a serious injury as defined by Insurance Law 51 02( d).

(See Gaddy v Eyler , 79 NY2d 955; Chaplin v Taylor , 273 AD2d 188.) Unless defendant makes
such a prima facie showing, defendant is not entitled to sumary judgment (see Lesser v. Smart
Cab Corp. , 283 AD2d 273; Asta v. Eivers , 280 AD2d 565) without regard to the sufficiency of
plaintiff's opposing papers (Ervin v. Helfant , 303 AD2d 716; Kruse v. Arancio , 289 AD2d 536;
Derival v. New York City Transit Auth. , 289 AD2d 281; West v. Rivera , 286 AD2d 327).
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In moving for summary judgment , defendant acknowledges the diagnosis by plaintiff' s treating
chiropractor that plaintiff sustained "an avusion fracture of the C6 spinous process

As defmed in the American Heritage Stedman s Medical Dictionary, an avulsion fracture is " (a)

fracture occurring when a joint capsule , ligament , tendon , or muscle is pulled from a bone taing
with it a fragment of the bone to which it was attached" 

Since defendant does not otherwise demonstrate the absence of an avulsion fracture , she fails to
make out a prima facie case for summary judgment and defendant' s motion must be denied without
regard to the suffciency of plaintiffs ' opposing papers.

In addition, defendant in support of summary judgment submits, inter alia , the affirmed report of
its examinig neurologist James B. Sarno who refers to MRI reports dated November 14 , 2002
November 21 2002 and December 2 2002 showing disc herniations at C3- , C4-5, C5-6 and disc
bulges at 5, L5-S1 and T9-1O. Dr. Sarno further finds various limitations in motion, to wit,
cervical flexion 20/45 degrees, extension 40/45 , lateral rotation left and right 70/90 degrees
lateral bending left and right 30/45 degrees as well as lumbar forward flex 45/90 degrees and mild
spasm of the neck. Characterizing the foregoing as sprains of the cervical and lumbar spine , Dr.
Saro finds them causally related to the October 22, 2002 accident but concludes without
explanation or elaboration that the cervical and lumbar sprains are " resolved"

As defendant' s own moving papers include evidence of both hernated and bulging discs with loss
of motion causally related to the accident , defendant failed to establish a prima facie showing of
entitlement to summary judgment on this basis as well (see Moiseau v. Dumas-Wiliams , 291
AD2d 535; Klimis v. Lopez , 290 AD2d 538; Jimenez v. Darden , 290 AD2d 419; Volozhinetz v.
DeHaven, 286 AD2d 437; Asta v. Eivers , 280 AD2d 565; cf. Kearse v. New York City Tr.
Auth. , 16 AD3d 45).

This decision constitutes the order of the court.
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