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SHORT FORM ORDER

SUPREME COURT - STATE OF NEW YORK - COUNTY OF NASSAU

PRESENT: HON. ANTHONY L, PARGA, J.S.C.

In the Matter of the Application of
JESSICA GREBOSZ, an infant under the age
of 18 years by her father and natural guardian,

MARC GREBOSZ,
Claimant, Sequence #001
Motion Date: 10/24/02
- against - Index # 15028/02
XXX
for permission to serve a late Notice of Claim upon Part 22

SEAFORD UNION FREE SCHOOL DISTRICT,

Respondent,
Notice of Ao e 1
Answer & Affirmation in OPROSILION . 2
Sur Ry Aoy 17 3
RSB ATmaton .. 4

The notice of claim dated September 5, 2002, shall be deemed served upon the service of
a copy of this order with notice of entry. |
The petitioner seeks to file a late notice of claim based upon an accident involving

petitioner's daughter, J essica, on October 4, 2001, during her lunch recess at respondent's
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fairness to the potentially liable public corporation, The incorporation of the toll into the
périod of limitationg speéiﬁed in [General Municipal Law] §50-¢ (subd. 5) merely confers
upon the courts the authority to entertain the otherwise untimely applications of disabled
claimants; it doeg not, however, dictate that such applications automatically be granted”
(Cohen v. Peari Riy, Union Free School Dist., supra at 265-266; see also Knightner vy, City
- of New York 269 AD2d 397).
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Nineteen years after it made the foregoing pronouncement in Copey, V. Pearl River
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the Appellate Division relied solely on Henry and permitted both the filing of a late notice
of claim and the amendment of the complaint (to add as 3 party defendant another school
district) since "[t]he infant plaintiff's time . | had not expired (see, Henry v, City of New
York, 94 NY2d 275 ; General Municipal Law §50-e[5]." Thereafter,_in Russo v. Monroe-
Woodbury Cent. Sch, Dist., 282 AD24 465, the Appellate Court acknowledged Henry and
the tolling of the one year and 90 day Statute of Limitations, and granted the application to

file the late notice of claim because (1) the failure to timely serve the notice "was related to
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the infancy of the infant petitioners", (2) the municipality "had actya] notice of the facts

there is not prejudice due to the delay" (Russo v, Monroe- Woodbury Cent. Scp, Dist., 282
AD2d 465, 466).

facts of the incident which constitute the claim since its agents (1) provided the infant
petitioner with medical treatment, (2) filled out a medical claim form and (3) had the

Opportunity to immediately investigate the accident which occurred on their premises during

231 AD2d916; Zimmetv. Huntington, 187 AD2d 436; see, also Russo v, Monroef Woodbury
Cent. Sch. Dist, Supra; compare, Johnson v, Katonah-Léwisboro Sch. Dist., 285 AD2d
490; Matter of Rusiecki v, Clarkstown Ceny. School Dist., 227 AD2d 493), Moreover, in
view of the respondent's failure to substantiate its bald claim of prejudice, this Court will

notpenalize the infant claimant because of her parent's eleven-month delay in filing a notice
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Port Byron Cent. Sch. Dist., supra; Sanna v. Bethpage Pub. Schools Union Free School
Dist. 21,193 AD2d 606, 607; compare, Matter of Brown v. County of Westchester, supra;
Rabanar v. City of Yonkers, 290 AD2d 428). Accordingly, the Court in its discretion and
in the interests of justice grants the application by the petitioner for leavé to file a late notice
of claim, which shall be deemed serve upon the service of a copy of this order on the

respondent.

Dated: December 17, 2002. ) ﬁ@

Anthony L. arga 1$.C.




