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Requested Relief

Counsel for defendants, KRISTIN RIZZ] and ANTHONY RIZZI, moves for an order,
pursuant to CPLR §3212, dismissing the action of the plaintiff, ALMA MEJIA (hereinafter
referred to as “plaintiff”), on the ground that she has not sustained a “serious injury” as
defined in New York Insurance Law §5102(d). Plaintiff's husband RAFAEL CORREA, has
interposed a derivative action. Counsel for plaintiffs Opposes the motion, which is

determined as follows:




Background

collision that occurred on April 19, 2008 on South Long Beach Road at or near its
intersection with Merrick Road, Freeport, New York. Itis alleged that, at the time of the
accident, plaintiff owned and operated a 1996 Nissan that came into contact with a 2003
Chevrolet, owned by defendant, ANTHONY RIZZI angd Operated by defendant, KRISTIN

RIZZI, with the consent of the owner.







of her medical records, Dr. Katz determined that plaintiff has normal range of motion of the
cervical and lumbar spines. He noted that the laceration on the left side of plaintiff's scalp
is healed and is Covered with hair and is not visible. Dr. Katz concluded that plaintiff

revealed no evidence of disability as a result of the accident, showed no signs of

employment.

On October 22,2009, Dr. Coyne reviewed the MR'’s of plaintiff's lumbosacral and
cervical spine taken in May/June 2008. Dr. Coyne concluded that the MRI of plaintiffs
lumbosacral spine revealed that plaintiff did not suffer g fracture, dislocation or other acute

frauma. He found that the MRI showed No evidence of focal disc.hemiation or

a fracture, dislocation focal disc herniations, central spine stenosis, displacement of the
spinal cord or other trauma. Dr. Coyne confirmed that both MRI’S demonstrated ‘age

appropriate degenerative changes” that are “chronic and long standing, pre-existent, and

causally unrelated to the accident”.




judgment, the moving party must establish its claim or defense by tendering sufficient
evidentiary proof in admissible form sufficient to warrant the Court, as a matter of law, to
direct judgment in the movant's favor. Such evidence may include deposition transcripts
as well as other proof annexed to an attorney’s affirmation (CPLR §3212 [b]; Olan v Farrey

Lines, 64 NY2d 1092, 489 NYS24 884, 479 NE2d 229 [C.A.1985)).

Co., 1068 AD2d 540, 483 NYS2d 66 [2™ Dept, 1984); Bethlehem Steef Corp. v Solow, 70
AD2d 850, 418 NYS2d 40 [1st Dept. 1979]). When considering a motion for summary
judgment, the function of the court is not to resolve issues but rather to determine if any
such material issyes of fact exist (Barrv County of Albany, 50 NY24 247,428 NYS2d 665,

406 NE2d 481 [C.A. 1980]; Daliendo vJohnson, 147 AD2d 312, 543 NYS2d 987 [2™ Dept,




§6102(d) (Gaddy v Eyler, 79 NY2d 955, 582 NYS2d 990, 591 NE2d 1176 [C.A.1992)).
Upon such a showing, it becomes incumbent upon the nonmoving party to come forth with
sufficient evidence in admissible form to raise an issue of fact as to the existence of a
“serious injury”(Licari v Elliotf, 57 NY2d 230, 455 NYS2d 570, 441 NE2d 1088 [C.A.1982)).

Within the Scope of the defendant's burden, a defendant's medical expert must

specify the objective tests upon which the stated medical opinions are based and when

Doshna, 12 AD3d 578, 785 NYS2d 112 [2d Dept 2004]; Browdame v Candura, 25 AD3d
747,807 NYS2d 658 [2d Dept 2006]; Mondi v Keahan, 32 AD3d 506, 820 NYS2d 625 [2d
Dept 20086)).

Applying the aforesaid criteria to defendant’s submissions, the Court finds that the
defendants have established a prima facje case that plaintiff failed to sustain a serious
injury (Gaddy v E Yler, supra; see also, Kearse v New York City TransitAuthority, 16 AD3d
45, 789 NYS2d 281 [2d Dept 2005]). The affirmed medical reports of defendant's
orthopedist and radiologist, and the plaintiff's deposition testimony, are sufficient to
establish prima facie that the plaintiff did not sustain a serious injury in the motor vehicle
collision, within the meaning of Insurance Law § 5102(d) (see Jackson v Colvert, 24 AD3d
420, 805 NYS2d 424 [2™ Dept. 2005]). The deposition testimony does not, in the Court's

opinion, indicate the plaintiff sustained a “serious injury.”




Sheridan, 8AD34 321, 778 NYS2d 79 (2™ Dept. 2004).




Next plaintiff submits the affirmed report of Richard L. Parker, M.D., an orthopedic
surgeon who saw plaintiff for g consultation on October 29, 2008. At that time, Dr. Parker
found pain and tendernessin plaintiff's cervical and lumbar spines together with decreased
range of motion, pain and tenderness in plaintiff's pelvis, and pain and tenderness in
plaintiff's right and left shoulder with decreased range of motion. However, Dr. Parker
failed to set forth the objective tests performed to reach his conclusion as to decreased
ranges of motion and his reportis, thus, defective. See, Schackery County of Orange, 33
AD3d 903, 822 NYS2d 777 (2" Dept. 2006); llardo v New York City Transit Authority, 28
AD3d 610, 814 NYS2d 201 (2" Dept. 2006); Kelly v Rehfeld, 26 AD3d 469, 809 NYS2d
581 (2™ Dept. 2008).

Next plaintiff submits the sworn affidavit (referring to the report) of Walter Mendoza,
DC, plaintiff's treating chiropractor, who first saw plaintiff on April 21, 2008, shortly after the
accident, and then severa| times a month through October 29, 2008 Plaintiff was also
Seen on August 26, 2009 for a “Final examination” of her injuries sustained in the April 19,
2008 auto accident. Dr. Mendoza reports, a year and a half after the accident, that plaintiff
continues to experience significant pain and decreased range of motion in her cervica| and
lumbosacral spines and her right shoulder, increased neurological sensitivity, and
abnormal findings on muscle testing. He makes reference to the MR findings as to disc
bulges and to the Electrodiagnostic study that he performed on Jy ne 3, 2009, that revealed
right L5 and S1, and left L3 radiculopathies. Dr. Mendoza concludes that, based upon
subjective complaints and objective findings, plaintiffs injuries are consistent with the type
of motor vehicle accident she experienced on April 19, 2008. He opines that “due to the

traumatic insult of the structural integrity of the muscular tendons, ligamentous, and
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tendency to resyit in localized chronic pain that may be more prevalent during changes in

weather, or at times of stress, fatigue or over exertion. Dr. Mendoza concludes that




Perez, supra: see also Mohamed v Siffrain, 19 AD3d 561,797 NYS24 532[2m Dept. 2005];

Batista v Olivo, 17 AD3d 494, 795 NYS2d 54 [2 Dept. 2005)).

681 [2nd Dept. 2008]; DeSouzg v Hamilton, 55 AD3d 352, 866 NYS2d 26 [1* Dept. 2008)).




The Court notes that Dr. Mendoza’s Final Report recommended that plaintiff continue her
chiropractic care and the Court concludes that her failure to do so was because her injuries
were not serious or had resolved.

The Court further notes that none of plaintiff's doctors specifically address the
degenerative findings reported by defendant’s radiologist, Dr. Coyne (Francis v
Christopher, 302 AD2d 425, 754 NYS2d 578 [2™ Dept. 2003]; Napoli v Cunningham, 273
AD2d 366, 710 NYS2d 919 [2™ Dept. 2000]). Nor have plaintiffs doctors offered
competent medical evidence that plaintiff sustained a medically-determined injury which
prevented her, for 90 of the 180 days following the subject accident, from performing
substantially all her daily activities ( Wang v Harget Cab Corp., 47 AD3d 777,850 NYS2d
537 [2™ Dept. 2008]; Hasner v Budnik, 35 AD3d 366, 826 NYS2d 387 [2™ Dept. 20086]).
The subjective complaints of the plaintiff communicated to her doctors are insufficient to
raise a triable issue of fact as to whether she sustained a serious injury (Shvartzman v
Vildman, 47 AD3d 700, 849 NYS2d 600 [2™ Dept. 2008]; Sainte Aime v Ho, 274 AD2d 569,
712 NYS2d 133 [2n Dept. 2000]).

Based on the foregoing, the Court concludes that plaintiff has failed to submit any
objective medical evidence in admissible form sufficient to raise a question of fact as to
whether plaintiff suffered a “serious injury” as a result of the accident. See, Parente vKang
37 AD3d 687, 831 NYS2d 430 (2™ Dept. 2007). 1Itis therefore

ORDERED, that the motion by defendants for an order dismissing plaintiff's

complaint is granted, and the action is dismissed.
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All further requested relief not specifically granted is denied.
This constitutes the decision and order of the Court.

Dated: December 22, 2009

WILLIAM R, LaMARCA, JS.C.

TO:  Robert K. Young & Associates
Attorneys for Plaintiffs i
1321 Bellmore Avenue NTE HED
North Bellmore, NY 11710 :
Martyn, Toher & Martyn, Esgs. , DEC 2 8 2009 ';

Attorneys for Defendants
330 Old Country Road

Hineole, Y 1150 NASSAU COUNTY,
COUNTY CLERK'SOFFICE

mejia&correa-rizzi,#1Isumjudg
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