
SUPREMECOURT—STATEOFNEWYORKSHORTFORMORDER
Present:

HON.TIMOTHYDRISCOLLS.
JusticeSupremeCourt

--- xMICHAELRAKHNYANSKY,individuallyandasaindividuallyandasa
shareholderofGLITSYGLOWCARWASHCORP.,TRIAL/IASPART:16

NASSAUCOUNTY
Plaintiff,

-against- IndexNo:891-12
MotionSeq.No.2
SubmissionDate:6/1512

VLADIMIRGOTLIBOVSKY,
Defendant.

Thefollowingpapershavingbeenreadonthismotion:

NoticeofMotion,AmendedAffirmationin Support,
Affirmationsin SupportandExhibits................ .. ............................. ..X
MemorandumofLawin Support....................... .. ............................. ..X
Affirmationin Opposition,Affidavitin OppositionandExhibits....x
Affidavitin ReplyandExhibits........................... .. ............................. ..X

Thismatteris beforetheCourtfordecisiononthemotion?ledbyDefendantVladimir
Gotlibovsky(“Defendant”)onMay7, 2012andsubmittedonJune15,2012.Forthereasonsset

forthbelow,theCourt1)grantsDefendantreargumentandrenewalofthepriordecisionofthe

CourtdatedFebruary15,2012and,uponthatreargumentandrenewal,declinestomodifythe

priordecision;and2)grantsDefendant’smotiontodismissthefourthcauseofactionin the

complaint,allegingunjustenrichment,andotherwisedeniesDefendant’smotionto dismissthe

complaint.



BACKGROUND
A. ReliefSought
DefendantmovesforanOrder1)dismissingtheactionpursuantto CPLR§3211and

vacatingthepriordecisionoftheCourtdatedFebruary15,2012(“PriorOrder”)(Ex.Ato

WoltherAff. in Supp.)inwhichtheCourtgranted,in part,Plaintiffsmotionfor injunctiverelief

(“PriorMotion”);2)pursuanttoCPLR§3212,dismissingtheaction,afterconverting
Defendant’smotionto oneforsummaryjudgmentpursuantto CPLR§3212andvacatingthe

PriorOrder;3)pursuantto CPLR§§2221(d)and(f), grantingleavetoreargueDefendant’s
oppositionto thePriorMotionand,pursuanttoCPLR§6314,vacatingormodifyingthePrior

Order;and4)pursuanttoCPLR§§2221(e)and(f), grantingleaveto renewDefendant’s
oppositionto thePriorMotionand,pursuanttoCPLR§6314,vacatingormodifyingthePrior

Order.
PlaintiffMichaelRakhnyansky(“Plaintiff”),individuallyandasashareholderofGlitsy

GlowCarWash(“GlitsyGlow”)opposesDefendant’smotion.
B. TheParties’Histo;v_

Theparties’historyis setforthin detailin thePriorOrderinwhichtheCourtgranted
PlaintiffsPriorMotionto theextentthattheCourtdirectedthatthetemporaryrestrainingorder
(“TRO”)issuedbytheCourtonJanuary24,2012shallremainin effect,pendingfurthercourt

orderorstipulationoftheparties,ontheconditionthatPlaintiffpostabondin theamountof
$25,000withintwenty(20)daysofthedateofthePriorOrder.TheTROdirectedthat

Defendant,andall personsactingunderhisdirectionandcontrol,orin concerttherewith,are

enjoinedandrestrainedfromhypothecating,secreting,wasting,transferring,withdrawingor
otherwiseusingordepletingfundsheldin thenameoforin anyandall bankaccountsin the
nameofGlitsyGlow,whichincludes,butis notlimitedto, theChasebusinesscheckingaccount
number andtheChasebusinesscheckingaccountnumber TheCourt
incorporatesthePriorOrderbyreferenceasif setforthin full herein.

Asnotedin thePriorOrder,theVerifiedComplaint(“Complaint”)allegesasfollows:

Plaintiffis a49%shareholderandDefendantis a51%shareholderin GlitsyGlowwhich
wasformedin 2006tooperateacarwashandautomobileservicecenter.Defendantis the

PresidentandChairmanofGlitsyGlowandPlaintiffis theSecretary-TreasurerandVice
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ChairmanofGlitsyGlow.
Pursuantto theShareholders’Agreement,thepartieswereeachrequiredto makean

initial capitalinvestmentof$500,000.Plaintiffmadetherequiredcapitalinvestmentbut

Defendantmadeacapitalinvestmentofonly$350,000.Thereafter,Plaintiffmadeanadditional

capitalinvestmentof$100,000.In addition,pursuantto theShareholders’Agreement,both
PlaintiffandDefendantweretobedesignatedassignatoriesonall corporatebankaccounts.

OnoraboutMarch25,2009,GlitsyGlowenteredintoapurchaseagreement(“Purchase
Agreement”)to sell substantiallyall ofits assetsto AnthonyPagnozzi(“Purchaser”).Pursuant
to thePurchaseAgreement,thepurchasepricewas$3.5million,tobepaidasfollows:1)$5,000
uponexecutionofthePurchaseAgreement,tobecreditedbackuponclosingofthetransaction;

2)$1.3millionattheclosingofthetransaction,and3)$2.2millionat theclosing,withGlitsy
GlowtakingbackachattelmortgageandthePurchaserexecutingtwo(2)promissorynotes,

madepayableto GlitsyGlow,withinterestof7%perannum.ThePromissoryNoteswere
ANoteand BdesignatedasSeriesANoteandSeriesBNote.

TheprincipalamountoftheSeriesANotewas$2million,payableover?fteen(15)

years,the?rstpaymentofwhichwasduesixty(60)daysfromthedateofclosing,withinterest

accmingfromthedatewhichis thirty(30)daysfromthedateofclosing.Theprincipalamount
oftheSeriesBNotewas$300,000,payableover?ve(5)years,thefirst paymentofwhichwas
duesixty(60)daysfromthedateofclosing,withinterestaccruingfromthedatewhichis thirty

(30)daysfromthedateofclosing.
TheclosingtookplaceonApril24,2009,atwhichtimePlaintiffreceivedacheckin the

amountof$200,000.Subsequentto theclosing,withoutPlaintiffsknowledge,Defendantused
fundsfromthesaletopayhispersonaldebtswhichwereunrelatedto GlitsyGlow’sbusiness
operations.

Pursuantto thePurchaseAgreement,subsequentto theclosing,thePurchaserbegan
makingmonthlypaymentsonthetwoPromissoryNotes.Thosepaymentswereinitially

depositedintoGlitsyGlow’saccountat CapitalOneBankbearingaccountnumber
(“GlitsyGlowAccount”),onwhichbothpartiesweresignatories.Followingreceiptofthe

Purchaser’smonthlypaymentsto GlitsyGlow,Plaintiffwouldreceiveamonthlypaymentin the

amountof$11,958.48.Thesepaymentsweremadeto PlaintiffbycheckdrawnontheGlitsy



GlowAccount,andPlaintiffreceivedthesepaymentsuntil Februaryof2011,atwhichtimethe

paymentsstopped.

InMarchof2011, Defendantwithdrewapproximately$2,000fromtheGlitsyGlow
AccountwithoutPlaintiffsconsent,andclosedtheGlitsyGlowAccount.InMarchof2011,

Defendantopenedanewcorporatebankaccount(“SecondAccount”),withChasebank,listing

himselfasthesolesignatoryontheSecondAccount.TheaccountnumberontheSecond
Accountis 740397138.InAugustof2011, followingdiscussionsbetweencounselfor the

parties,DefendantaddedPlaintiffasasignatoryto theSecondAccount.
AlthoughpaymentsresumedinAugustof2011, Plaintiffwasnotreceivingthefull

amountstowhichhewasentitled,andhasnotreceivedfull paymentto date.OnDecember30,

2011, PlaintiffleamedthatDefendanthadopenedanotherChasebankaccount(“Third
Account”),bearingaccountnumber whichidenti?edDefendantasthesolesignatory.

Defendantwithdrewall thefundsin theSecondAccount,leavingtheSecondAccountwitha

negativebalance.Plaintiffhasnoaccessto theThirdAccountandstill hasnotreceivedthe

paymentstowhichheis entitled.

TheComplaintcontainsseven(7)causesofaction:1)breachoftheShareholders’
Agreement,2)breachof?duciaryduty,3)conversionofGlitsyGloW’sassets,4)unjust

enrichment,5)arequestforanaccountingofall moniesreceivedbyGlitsyGlowand/or
Defendantfromthedateofclosingto thepresent,6)arequestforaconstructivetrustonall

moniesreceivedbyGlitsyGlowandDefendantfromthedateofclosingto thepresent,and7)a

requestforapermanentinjunctionthatmirrorstheapplicationsin PlaintiffsPriorMotion.
In rulingonthePriorMotion,theCourtconsideredaletterdatedFebruary10,2012from

counselforDefendantwhoassertedthatthePriorMotioncontained“materialomissionsand
misleadingstatementsofkeyfactslinkedwithpurelyspeculativeallegationsconcerning
Defendant’sconversionofcorporatefunds.”In thePriorOrder,theCourtnotedasfollows:

Inaletterto theCourtandopposingcounseldatedFebruary10,2012,counselfor
DefendantassertsthatPlaintiffsapplicationcontains“materialomissionsand
misleadingstatementsofkeyfactslinkedwithpurelyspeculativeallegations
concerningDefendant’sconversionofcorporatefunds.”Speci?cally,Plaintiffdid
notadvisetheCourtthatduringtheperiodofFebruary2011to date,GlitsyGlow
paidover$102,000in taxesbeforemakingdistributionstoeithershareholder.
GlitsyGlow’sfundswerepreservedtopaythosetaxes,andPlaintiffsclaimthathehas



an“automaticentitlement”to paymentsof$11,958.48is inaccurate.Rather,any
dividendsordisbursementsPlaintiffreceivesfromGlitsyGlowareat thediscretionAof, andsubjectto, GlitsyGlow’sobligationsandbusinessjudgment.reviewof
GlitsyGlow’srecordsrevealsthat,onceits taxandotherobligationswereful?lled,
GlitsyGlowresumeddisbursementsto theshareholdersbasedonavailablefundsin
Septemberof2011. In2011,Plaintiffreceivedover$80,000fromGlitsyGlow,and
Defendant’sactionswereappropriate.

TheletterfromDefendant’scounselalsoassertsthatit wasPlaintiffsownconduct
thatnecessitatedtheopeningoftheadditionalAccounts.Plaintiffallegedly“threatened”
Defendantthat,unlessGlitsyGlowpaidits shareholdersbeforeit paidits taxobligations,
PlaintiffwouldunilaterallywithdrawGlitsyGlow’s?mds.TheShareholders’
AgreementplacesDefendantin controlofaccountingdeterminationsandtaxpreparation
andhedetermined,basedonhisconsultationwithanaccountant,thatthetaxpayments
wererequiredtobemade.FollowingnegotiationsbetweenPlaintiffspriorcounseland
personalaccountant,andGlitsyGlow’scounselandaccountant,Plaintiffwasprovided
withfull accessto GlitsyGlow’sbooksandrecordsgoingbackto2007andwasaddedas
asignatoryonGlitsyGlow’saccount.Plaintiff, however,subsequentlywithdrewfunds
withoutGlitsyGlow’spermission.TheopeningoftheThirdAccountwasnecessitated
byGlitsyGlow’sdesireto protectits assets.

Inaddition,in thePriorOrder,theCourtsetforththeparties’positionsonthePrior

Motion,notingthatDefendantopposedthePriorMotiononthegroundsthat1)Plaintiffhad
omittedcrucialfactsthatexplainedandmitigatedDefendant’sconduct;and2) injunctiverelief

wasnotappropriatebecause,asPlaintiff’s injuryif anyis compensablebymoneydamages,
Plaintiffcouldnotdemonstrateirreparableharmwithouttherequestedinjunctiverelief. The
CourtalsonotedthatcounselforthepartiesdisagreedastowhetherDefendantwasprovided
withadequatenoticeofthePriorMotion,andDefendantnowraisestheadequacyofthatnotice
in hismotion.

In thePriorOrder,theCourtmadespeci?creferenceto theletterfromDefendant’s
counsel.TheCourtnotedthat,althoughDefendanthadnotprovidedanaffidavitin support
corroboratingtheclaimsofhiscounsel,counselforDefendanthadraisedissueswhich,if true,

mightprovidesomebackgroundandcontextforDefendant’sallegedconduct.TheCourtdenied
theportionofPlaintiffs PriorMotionseekingmandatoryinjunctionsanddeniedthatportionof
thePriorMotionseekingto enjoinandrestrainDefendantfrom“hypothecating,secreting,

wasting,transferring,withdrawingorotherwiseusinganyandall assetsofGlitsyGlow”onthe

groundsthatsuchadirectionwouldbeoverlybroad.



InsupportofthemotionnowbeforetheCourt,Defendantaf?rmsthatheis Chairmanof,

andmajorityvoteholderon,theBoardofDirectors(“Board”)ofGlitsyGlowand,therefore,the

personwith?nalsayonthemanagementandoperationofGlitsyGlow(“Corporation”).

DefendantdisputesPlaintiffsclaimsthatDefendanthasengagedinwrongdoing.Defendant
af?rms,interalia, that1)hedidnotdeprivePlaintiffofanysumstowhichhewasentitledafter

thesaleoftheCorporation’scarwashin 2009;2)Plaintiffis notautomaticallyentitledto a

monthlydisbursementfromtheCorporationbut,rather,theCorporationmadedisbursementsto

its shareholdersin its businessjudgment;3) thedisbursementsmadein 2011wereaffectedbya
decisiontopre-payNewYorkCitytaxes,ofwhichPlaintiffwasaware,whichsavedthe

Corporationmoney;4)PlaintiffinterferedwiththeCorporation’sattemptto accumulatethe

moneytopre-paytaxesbythreateningtowithdrawmoneyif it wasgoingtobeusedforthattopre-paytaxesbythreateningtowithdrawmoneyif it wasgoingtobeusedforthat

purposeand,in fact,makingwithdrawalsin 2011fromtheCor'poration’sCapitalOneAccount
anddepositingthosesumsintohispersonalbankaccount(Exs.HandI toD’sAff. in Supp.);

5)in lightofPlaintiffsallegedlyimproperwithdrawals,DefendantopenedtheSecondAccount
withoutaddingPlaintiffasasignatory;6)theCorporation’staxpaymentwasmadein full as

re?ectedbythedocumentationprovided(id. atEx.K);7)asanaccommodation,Plaintiffwas
addedasasignatoryto theSecondAccountbutwassubsequentlyadvisedthattheBoardhad
directedthathewasnotauthorizedtowithdrawfundswithoutBoardapproval;8) inNovember
andDecemberof2011,DefendantcutequaldisbursementcheckstoPlaintiffandDefendantbut

learnedthat,ratherthancashingthecheck,Plaintiffwroteoutwithdrawalslipsfor larger

amounts(id. atEx.L); and9)in light ofPlaintiffsconduct,DefendantopenedtheThird
Account.

DefendantalsosubmitsthattheCourtshouldgrantrenewaland/orreargumentofthe

PriorOrderonthegroundsthatPlaintifffailedproperlyto servethePriorMotiononDefendant.
Defendantdisputestheassertionsin theprocessserver’sAffidavitofServicethatthePrior

Motionwasaffixedto thefrontdoorofhishome.Defendantprovidesanaf?davitofMaya
Gotlibovsky,hiswife,whoalsodisputestheassertionsoftheprocessserverregardingthetiming
ofservice,andaffirmsthatshediscoveredthePriorMotionin themailboxonJanuary31,2011
atapproximately5:00pm.



DefendantalsoprovidesanAf?davitin SupportofStevenBraman(“Braman”),a

Certi?edPublicAccountant,whoaf?rrnsthatheis theaccountantfor theCorporation.Braman
affirmsthat,asaresultoftheCorporation’ssaleofthecarwash,theCorporationis collecting

upontwodeferrednoteswhichresultedin atotaldeferredgainto theCorporationof
$920,439.00.Asaresult,theCorporationwasliable forNewYorkCitycorporatetaxof8.585%
onthedeferredgains.Bramanresearchedthetaxissuesanddeterminedthatif theCorporation
recognizedthefull gainonthedeferredsale,it couldsavethedoubletaxationthatit would
otherwisehavehadtopayontheinterestincomereceivedoverthetermofthenotes.Braman
affirmsthat,byfollowinghissuggestion,theCorporationsaved$93,843.07.

BramanprovidescopiesoftheCorporation’s2010FederalandNewYorkState,2010
NewYorkCityand2011FederalandNewYorkStatetaxreturns(Exs.A-Cto BramanAff.).

BramanprovidesdetailsregardingthepaymentsmadeandreceivedbytheCorporationin 2011
andaf?rmsthatthedistributionsmadeto theshareholdersin 2011wereidenticalexceptthaton
November11andDecember7of2011,Plaintiffwithdrewadditionalfundsin thesumof$159
and$900,respectively.

Bramanalsoaffirmsthatin Julyof2011,heprovidedPlaintiffwithnumerousCorporate
documents,includingbutnotlimitedtocashreceiptsfrom2006to2010.Inaddition,in August
of2011, BramanprovidedPlaintiffandhiscounselwithcopiesoftheC0rporation’s2010

NewYork andNewYorkCity AndMarchof2012,BramanFederal,NewYorkStateandNewYorkCitytaxreturns.Andin Marchof2012,Braman
providedPlaintiffwiththeCorporation’s2011FederalandNewYorkStatetaxforms,aswellas

aK-1form.
InoppositiontoDefendant’smotion,Plaintiff’s counselprovidesaffirmationsand

documentationin supportofhisassertionthatserviceofthePriorMotiononDefendantwas
properand,in anycase,Defendanthadadequatetimeinwhichto preparehisoppositionto the

PriorMotion.Thatdocumentaryevidenceincludes1)January23,2012correspondence,along
withproofofservicebyelectronicmailandFederalExpressandconfirmationofreceipt,

advisingDefendantthatPlaintiff, throughcounsel,wouldbeappearingbeforetheCourton
January24,2012to seekatemporaryrestrainingorder(seeEx.FtoBizzaroAff. in Opp.),and
2) theaffidavitsofservicere?ectingserviceofthePriorMotiononDefendant(id. at Ex.G).

Infurtheroppositionto Defendant’smotion,Plaintiffcontendsthat“[Defendant]andhis



attorneyrelysolelyonthemistakenassumptionthat,asa51%majorityshareholder,Chairman
oftheBoardandPresidentofGlitzyGlow,[Defendant]is freeto renderanydecisionconcerning
thecorporation(whether?nancialorotherwise),simplybecausehecan,in essence,“outvote”
me”(P’sAff. in Opp.at 1} 3). Plaintiffaf?rmsthat,fromthedateofincorporationtothepresent,

1)withlimitedexceptions,hehasnotbeennoti?edofanyBoardorShareholders’meeting;2) to

hisknowledge,therehasneverbeeneitheraBoardofShareholders’meeting;and3)hehas
neverbeengiventheopportunitytovoteonanyBoardaction.

ArticleII, Paragraph4oftheShareholders’Agreement(Ex.BtoP’sAff. inOpp.)
1)providesthat “[a] votebyamajorityshallberequiredtomakeall decisionsotherthanthose
in thenormaleverydaycourseofbusiness;”2)designatesPlaintiffastheShareholderwhowill

“overseetheday-to-dayoperationsofthebusinessand...beresponsibleformakingdecisions

which[a]ffect thenormaloperationofthebusiness;and3)designatesDefendantasthe

Shareholderwhowill “overseetheaccountingproceduresoftheoperationofthebusinesswhich
shallincludebutis notlimitedtothepreparationoftaxreturnsandbasicbookkeepingofthe
business...”

PlaintiffsubmitsthattheShareholders’AgreementdoesnotgiveDefendantthesole

powertomakeall accountingand?nancialdecisionsonbehalfoftheCorporation,andthatthe

NewYorkCity wasa wasdecisiontopre-paytheNewYorkCitytaxeswasadecisionthatwasrequiredtobevotedupon.
Plaintiffaf?rrnsthat,sincetheclosingin 2009,therehavebeennooperationsofthebusinessor

productstopurchase,andtherehavebeennoaccountingproceduresorbookkeepingfor

Defendanttooversee.Thus,Plaintiffcontends,thelanguagein theShareholders’Agreement
authorizingDefendanttooverseethosematterscannotbeconstruedtograntDefendantthesole

authoritytopre-paytheCorporation’staxesyearsaftertheclosing.

Plaintiffalsoaf?rrnsthat, for thecalendaryears2009and2010,PlaintiffandDefendant,
asshareholders,paidtheNewYorkCitytaxesfromtheirownpersonalbankaccounts,and
Plaintiffprovidescopiesofwithdrawalslipsreflectingthosepayments(Ex.Eto P’sAff, in

Opp.).Inaddition,Plaintiffhasreviewedchecks(“Checks”)(id. at Ex.C)whichre?ectthatin

2009,DefendantusedCorporatefundsto repayapersonalloanin theamountof$350,000,and
thatDefendantusedCorporatefundsfor otherpersonalexpenses,includingbutnotlimitedto a

personaltrip toHawaii,repairsto aliquorstoreandbodyworkonhispersonalmotorvehicle.



Plaintiffalsoaf?rmsthatheinvestigatedDefendant’sdecisiontopre-paythe

Corporation’staxesandlearnedthatDefendantis, orwas,negotiatingwiththepurchaserofthe

carwashin aneffortto havethebuyerpre-payDefendant’sshareofthemoneyduehimfor the

remainderofthetwopromissorynotes,in exchangeforareductionoftheprincipalamountdue.

PlaintiffaffirmsthatDefendant’sdecision“makesperfectsensetome.If [Defendant]cutsthis

dealandgetsareduced,lumpsumpayout,thecorporationhasalreadypaidthetaxesassociated

withthis payout”(P’sAff. in Opp.at 1] 12).

In reply,DefendantdisputesPlaintiff's assertionthatPlaintiffdidnotparticipatein the
Board’sdeliberationsregardingthepre-paymentoftaxesandaf?rmsthatPlaintiffparticipated

innumeroustelephonicandin-personconversationswithDefendantregardingthis matter.

DefendantnotesthattheBy-Lawsexpresslyallowfor telephonicmeetingsandsubmitsthatthe

parties’agreementsclearlyauthorizeDefendanttomake?naldecisionsregardingaccounting
matters.Defendantalsomakesreferenceto languagein theCorporation’sCerti?cateof
Incorporationwhichre?ectsthattheCorporationwasformednotonlytooperatecarwashing
andautodetailingfacilities, butalsoto transferandmortgageproperty,andarguesthatthis

languagesupportsDefendant’sargumentthatthe“operationofthebusiness”includesboth
operatingacarwashandcollectinguponthesaleofits assets.Defendantaf?rrnsthat,following
thesaleofthecarwash,theCorporation’sfocuschangedandthepaymentoftaxesandrelated

accountingprocedureswerewithintheoperationofits business.Defendantalsodisputes

PlaintiffsclaimthatDefendantimproperlyusedCorporatefundstorepayapersonalloan.

DefendantaffirmsthattheCorporationborrowedfundsfromamutualfamilymemberandwhen
thefamilymemberrequestedrepayment,Defendantrepaidhimwithmoneyfromoneofhis

personalaccounts,asre?ectedbythecheckprovided(Ex.Bto D’sReplyAff.).

C. TheParties’Positions

Defendantsubmitsthatl) Defendant’ssubmissionsin supportofhismotionestablish

thatPlaintiffwasnotautomaticallyentitledto amonthlydisbursementfromtheCorporation,and
PlaintiffreceivedthedisbursementstowhichtheBoarddeterminedhewasentitled,applyingits
businessjudgment;2)Defendanthadtheauthoritytomakethedecisionto pre-paythe
Corporation’staxes;and3)in lightofPlaintiffseffortsto interferewiththeCorporation’s
appropriateanddefensibledecisiontopre-paytaxes,Defendantwasjusti?edin openingan



accountto whichPlaintiffdidnothaveaccess.

Defendantalsoargues,interalia, thattheCourtshoulddismissthecausesofactionin the

Complaintonthegroundsthat1) the?rstcauseofaction,allegingbreachofcontract,is legally

insufficientbecausetheparties’agreementsunambiguouslyestablishthattheBoardhadthe

authoritytomakegoverningdeterminations,whichincludedaccountingdeterminationsandtax

preparationfor theCorporation,andbecausethecontractsdonotsupportPlaintiffsclaimed
entitlementto paymentsof$11,958.48permonth;2) thesecondcauseofaction,allegingbreach
of?duciaryduty,cannotsurvivebecauseit is duplicativeofthebreachofcontractclaim;3)the

thirdcauseofaction,allegingconversion,is legallyinsuf?cientbecauseit is duplicativeofthe

breachofcontractclaim;4) thefourthcauseofaction,allegingunjustenrichment,cannot
survivein light oftheexistenceofawrittenagreementbetweentheparties;5) the?fthcauseof
action,inwhichPlaintiffseeksanaccounting,is legallyinsuf?cient,bothbecauseit is

duplicativeofthebreachofcontractclaimandbecausePlaintiffhasbeengrantedfull accessto

theCorporation’sbankaccountsandotherrecords;6)thesixthcauseofaction,seekinga
constructivetrust, is insufficientin lightofPlaintiff's failuretopleadtherequiredelements,and
becauseit is duplicativeofthebreachfo contractclaims;and7)theseventhcauseofaction,it is duplicative the fo contractclaims; 7)theseventh action,

seekinginjunctiverelief, mustfail becausePlaintiffcannotdemonstratea likelihoodofsuccess
onthemeritsandbecausePlaintiffcannotdemonstrateirreparableinjuryashisinjuryis

compensablebymoneydamages.
Defendantalsoassertsthatif theCourtpermitsDefendanttorenewand/orrearguehis

oppositionto thePriorMotion,orotherwiseexaminethePriorOrderpursuantto CPLR§ 6314
andevaluatetheevidenceandargumentspresentedherein,Defendantwill waivehisobjectionto
personaljurisdiction(D’sMemo.ofLawin Supp.atp. 31). DefendantsubmitsthattheCourt
shouldgrantleavetorenewbecauseDefendanthasprovidedareasonablejustificationfornot

appearingonthereturndateofthePriorMotionin lightofDefendant’saffirmationsregarding
theallegedlyinsufficientserviceofthePriorMotion.

PlaintiffopposesDefendant’smotionsubmitting,interalia, that1)Plaintiffhadtheright

tovoteonthedecisiontopre-paythetaxeswhichwasnotadecisionin theeverydaycourseof
businessundertheShareholders’Agreement;2)Defendant’sconduct,includinghisallegeduse
ofCorporatefundstopayforpersonalexpenses,supportsPlaintiff’s causesofactionforbreach

10



ofcontract,breachof?duciarydutyandconversion;and3)thelanguageoftheShareholders’

AgreementsupportsPlaintiffsargumentregardingPlaintiffsrightto voteonthedecisionto

pre-paytheCorporation’staxes,particularlyin light ofPlaintiffsaffirmationthat,sincethe

closingin Aprilof2009,therehavebeennoaccountingproceduresorbasicbookkeepingofthe

CorporationforDefendantto oversee.

RULINGOFTHECOURT
A. LeavetoReargue
Amotionfor leaveto reargueshallbebaseduponmattersoffactorlawallegedlymotionfor leaveto reargueshallbebaseduponmattersoffactorlawallegedly

overlookedormisapprehendedbythecourtin determiningthepriormotion,butshallnotinclude

anymattersoffactnotofferedonthepriormotion.MatterofAmericanAlternativeInsurance
Corp.v. Pelszynski,85A.D.3d1157,1158(2dDept.2011),lv. app.den.,2012N.Y.LEXIS32
(2012),quotingCPLR§ 222l(d)(2).Amotionfor leaveto reargueis notdesignedtoprovidean
unsuccessfulpartywithsuccessiveopportunitiesto reargueissuespreviouslydecided,orto

presentargumentsdifferentfromthoseoriginallypresented.Mazinovv. Rella,79A.D.3d979,
980(2dDept.2010),quotingMcGillv. Goldman,261A.D.2d593,594(2dDept.1999).

B. LeavetoRenew
Amotionfor leavetorenewmustbesupportedbyneworadditionalfactsnotofferedonmotionfor leavetorenewmustbesupportedbyneworadditionalfactsnotofferedon

thepriormotionthatwouldchangethepriordetermination,andshallcontainreasonable
justificationfor thefailureto presentsuchfactsonthepriormotion.SchenectadySteelCo.,Inc.

MeyerContractingCorp.,73A.D.3d1013,1015(2dDept.2010),quotingCPLR§§v. MeyerContractingCorp.,73A.D.3d1013,1015(2dDept.2010),quotingCPLR§§
2221(e)(2)and(3)andciting, interalia, Barnettv. Smith,64A.D.3d669(2dDept.2009)and
Chernyshevav. Pinchuk,57A.D.3d936(2dDept.2008).Themotioncourtmay,in itsv. Pinchuk,57 (2dDept.2008). court in its

discretion,grantrenewaluponfactsknownto themovantat thetimeoftheinitial motionif the
movantoffersareasonableexcusefor thefailuretopresentthosefactsontheinitial motion.Id.,

citingLawmanv. Gap,Inc.,38A.D.3d852(2dDept.2007)andLa?ertyv. Eklecco,LLC,34
A.D.3d754(2dDept.2006).SeealsoGreenev. NYCH,283A.D.2d458(2dDept.2001)
(rejectingplaintiffsclaimthattrial courthaddiscretiontograntrenewalnotwithstanding
plaintiffsomissionofreasonablejusti?cationfor failuretopresentnewfactsonwhichrenewal
motionwasbased,onpriormotion).AsnotedbytheFirstDepartmentinHenryv. Peguero,72
A.D.3d600(l“ Dept.2010),app.dism.,l5 N.Y.3d820(2010),reconsid.den.16N.Y.3d726

ll



(2011):
Renewalis grantedsparingly. . .; it is notasecondchancefreelygivento
partieswhohavenotexercisedduediligencein makingtheirfirst factual
presentation...Whilethestatutoryprescriptiontopresentnewevidenceneed
notbeappliedtodefeatsubstantivefaimess...suchtreatmentis available
onlyin ararecase...,andthenonlywherethemovantpresentsareasonable
excusefor thefailureto providetheevidencein thefirst instance[internal
citationsandquotationsmarksomitted].

Id. at 602.

SummgC. JudgmentStandards
Onamotionfor summaryjudgment,it is theproponent'sburdentomakeaprimafacie

showingofentitlementtojudgmentasamatteroflaw,bytenderingsuf?cientevidenceto

demonstratetheabsenceofanymaterialissuesoffact. JMDHoldingCorp.v. Congress
FinancialCorp.,4N.Y.3d373,384(2005);Andrev. Pomeroy,35N.Y.2d361(1974).The
Courtmustdenythemotionif theproponentfails tomakesuchaprimafacieshowing,
regardlessofthesuf?ciencyoftheopposingpapers.LibertyTaxiMgt.Inc. v. Gincherman,32
A.D.3d276(1stDept.2006).If this showingis made,however,theburdenshiftsto theparty
opposingthesummaryjudgmentmotiontoproduceevidentiaryproofin admissibleform
suf?cientto establishtheexistenceofmaterialissuesoffactthatrequireatrial. Alvarezv.

ProspectHospital,68N.Y.2d320,324(1986).Mereconclusionsorunsubstantiatedallegations

will notdefeatthemovingparty’srighttosummaryjudgment.Zuckermanv. CityofNewYork,

49N.Y.2d557,562(1980).
D. StandardsofDismissal
AcomplaintmaybedismissedbasedupondocumentaryevidencepursuanttoCPLRcomplaintmaybedismissedbasedupondocumentaryevidencepursuanttoCPLR

§321l(a)(l) onlyif thefactualallegationscontainedthereinarede?nitivelycontradictedbythe

evidencesubmittedoradefenseis conclusivelyestablishedthereby.YewProspect,LLCv.

Szulman,305A.D.2d588(2dDept.2003);Sta-BrightServices,Inc. v. Sutton,17A.D.3d570
(2dDept.2005).

Amotioninterposedpursuantto CPLR§ 3211(a)(7),whichseekstodismissacomplaintmotioninterposedpursuantto CPLR§ 3211(a)(7),whichseekstodismissacomplaint
for failureto stateacauseofaction,mustbedeniedif thefactualallegationscontainedin the

complaintconstituteacauseofactioncognizableat law.Guggenheimerv. Ginzburg,43N.Y.2d
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268(1977);51]W.232'”OwnersCorp.v. JenniferRealtyCo.,98N.Y.2d144(2002).When
entertainingsuchanapplication,theCourtmustliberallyconstruethepleading.In sodoing,the

Courtmustacceptthefactsallegedastrueandaccordto theplaintiffeveryfavorableinference

whichmaybedrawntherefrom.Leonv. Martinez,84N.Y.2d83(1994).Onsuchamotion,
however,theCourtwill notpresumeastruebarelegalconclusionsandfactualclaimswhichare

?atlycontradictedbytheevidence.Palazzolov. Herrick,Feinstein,298A.D.2d372(2dDept.

2002).
E. FiduciagDutytoCorporation
Directorsandofficersofcorporations,in theperformanceoftheirduties,standin a

fiduciaryrelationshipto theircorporation.YuHanYoungv. Chiu,49A.D.3d535,536(2dDept.
2008).Assuch,theyowethecorporationtheirundividedloyaltyandmaynotassumeand
engagein thepromotionofpersonalinterestswhichareincompatiblewiththesuperiorinterests

Doftheircorporation.Id., quotingFoleyv. 'Agostino,21A.D.2d60,66(l“ Dept.1964).

Speci?cally,anofficerordirectorofacorporationmaynot,withoutconsent,divertandexploit

for hisownbenefitanyopportunitythatshouldbedeemedanassetofthecorporation.Id.,

quotingCommoditiesResearchUnit[Holdings]v. ChemicalWeekAssoc.,
174A.D.2d476,477

(IS‘ Dept.1991).

F. BusinessJudgmentRule
Thebusinessjudgmentrulebarsjudicialinquiryintoactionsofcorporatedirectorstal(en

in goodfaithandin theexerciseofhonestjudgmentin thelawfulandlegitimatefurtheranceof
corporatepurposes.MatterofI“" RochdaleCooperativeGroup,Ltd.v. Altman,2008U.S.Dist.

LEXIS4966,* 2(S.D.N.Y.2008),quotingAuerbachv. Bennett,47N.Y.2d619,629(1979)and
citingOwenv. Hamilton,44A.D.3d452(1“Dept.2007).Thebusinessjudgmentrule,however,
will notprotectadecisionthatis theproductoffraud,self-dealingorbadfaith Id. , quoting
Patrickv. Allen,355F. Supp.2d704,710(S.D.N.Y.2005).Toearntheprotectionofthe

businessjudgmentrule, directorsmustdomorethanmerelyavoidfraud,badfaithandself-

dealing.Ia’., citingHansonTrustPLCv. MLS'CMAcquisition,Inc., 781F.2d264,274(2dCir.

1986).Thebusinessjudgmentruleprotectsdirectorswhoactwith“duecare”and
“conscientiousfairness.”Id. at * 3, citingHansonTrust,supra,quotingAlpertv. 28WilliamsSt.

Corp.,63N.Y.2d557,569(1984).In otherwords,adirectorwhoexercisesreasonablediligence
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in gatheringandconsideringmaterialinformation,whomakesaninformeddecisionaftera

reasonableinvestigation,will beprotectedfromliability, evenif thedecisionturnsoutto be
unwiseorinexpedient.Id., citingLevanduskyv. OneFifthAve.Apt.Corp.,75N.Y.2d530,538
(1990),quotingPollitzv. WabashR.R.C0,,207NY.113,124(1912).

G.RelevantCausesofAction
Toestablishacauseofactionforbreachofcontract,onemustdemonstrate:1) the

existenceofacontractbetweentheplaintiffanddefendant,2)consideration,3)performanceby
theplaintiff, 4)breachbythedefendant,and5)damagesresultingfromthebreach.Furiav.

Furia,116A.D.2d694,695(2dDept.1986).SeealsoJPMorganChasev. J.H.Electric,69
A.D.3d802(2dDept.2010)(complaintsufficientwhereit adequatelyallegedexistenceof
contract,plaintiffsperformanceundercontract,defendant’sbreachofcontractandresulting

damages),citing, interalia, Furia,supra.

Theessentialinquiryin anyactionforunjustenrichmentis whetherit is againstequity
andgoodconsciencetopermitthedefendantto retainwhatis soughttoberecovered.Sucha
claimis undoubtedlyequitableanddependsuponbroadconsiderationsofequityandjustice.

Generally,courtswill determinewhether1)abene?thasbeenconferredondefendantunder
mistakeoffactorlaw;2)thebenefitstill remainswiththedefendant;and3)thedefendant’s
conductwastortiousorfraudulent.ParamountFilmDistributingCorp.v. NewYork,30N.Y.2d
415,421(1972).Plaintiffmaynotmaintainanactionforunjustenrichmentwherethematterin
disputeis governedbyanexpresscontract.Scavenger,Inc.v. InteractiveSoftwareCorp.,289
A.D.2d58(1stDept.2001).

Therighttoanaccountingis premisedupontheexistenceofacon?dentialorfiduciary
relationshipandabreachofthedutyimposedbythatrelationshiprespectingpropertyin which
thepartyseekingtheaccountinghasaninterest. CenterforRehabilitation&Nursingat

Birchwood,LLC,v. S&LBirchwood,LLC,92A.D.3d711,713(2dDept.2012).
Toestablishaclaimforconversion,aplaintiffmustshowthathehadanimmediate

superiorrightofpossessionto thepropertyandtheexercisebydefendantsofunauthorized
dominionoverthepropertyin questionto theexclusionofplaintiffsrights. BankersTrustCo.

v. Cerrato,Sweeney,Cohn,Stahl&Vaccaro,187A.D.2d384,385(1stDept.1992).
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H. StandardsforPreliminaryIniunction

TheCourtincorporatesbyreferencethediscussionin thePriorOrderregardingthelegal

standardsfor injunctiverelief.

1. ApplicationofthesePrinciplesto theInstantAction

TheCourtgrantsDefendantleaveto reargueand/orrenewthePriorMotionand,upon
thatreargumentandrenewal,declinesto modifythepriorOrder.InsupportofDefendant’s
motionto reargueand/orrenew,Defendantarguesthattherewerefacts,speci?callyDefendant’s
positionin theCorporationandthereasonsfor his?nancialdecisions,includingPlaintiffs

allegedlyimproperconduct,thattheCourtdidnotconsiderin issuingthePriorOrder.Asis
apparentfromthePriorOrder,however,theCourtdidconsiderthosefacts,assetforthin the

letterofDefendant’scounsel,in decidingthePriorMotion.Evenassumingarguendothe

accuracyofDefendant’scontentionsregardingthe?nancialbene?tsofpre-payingthetaxes,

DefendantconcedesthathemadethatdecisionunilaterallyandopenedaCorporateaccountto

whichPlaintiffhadnoaccesswhenPlaintiffdisputedtheappropriatenessofthatdecision.To
countenancethatconductwouldpotentiallycreatea“slipperyslope,”in thatDefendantmight
viewsucharulingascarteblanchetoengagein futureconduct,to theexclusionandpotentially

withouttheknowledgeofPlaintiff, onthegroundsthathedeemedthatconductin thebest

interestsoftheCorporation.TheCourtis notpersuaded,at thisjuncture,thatthelanguageofthe

Shareholders’Agreement,andotherrelevantagreements,clearlyauthorizedDefendanttomake
NewYorkCitythedecisionto pre-paytheNewYorkCitytaxeswithoutpermittingPlaintifftovoteonthat

issue,particularlyin light of1)Plaintiffsaf?rmationsregardingtheparties’pastpracticewith
respectto thepaymentoftheCorporations’taxes,2)Plaintiffsaf?rmationsthat,sincethe

closingin 2009,therehavebeennooperationsofthebusinessorproductsto purchase,andthere

havebeennoaccountingproceduresorbookkeepingforDefendantto oversee,and3)evidence
thatDefendantmayhaveusedCorporatefundsforpersonalexpenses.

TheCourtalsoconcludesthatthefactualallegationsin theComplaintconstitutecauses
ofactioncognizableat law. TheCourtthereforedeniesDefendant’smotiontodismissthe

Complaint,exceptthattheCourtgrantsDefendant’smotiontodismissthefourthcauseof
action,allegingunjustenrichment,in light ofthewrittenagreementsgoverningtheparties’

15



dispute.PlaintiffhasadequatelyallegedabreachoftheShareholders’AgreementbyDefendant
in failingtomakemonthlypaymentstoDefendant,unilaterallyclosingaCorporateaccount
withoutPlaintiffsconsent,openingtheThirdAccountwithoutPlaintiffsconsentandusing
proceedsfromthesaleoftheCorporationto satisfyDefendant’spersonaldebtsandobligations.

In addition,Plaintiffhassufficientlyallegedtheremainingcausesofactionbyallegingfacts

supportingtheexistenceofa?duciaryrelationshipbetweenthepartiesbyvirtueoftheirstatusas

fellowshareholdersandDefendant’spositionontheBoard,andin light ofPlaintiffsallegations

regardingDefendant’sdiversionofCorporatefunds,priorrefusaltoprovidePlaintiffwith
informationregardingthosefunds,andtheopeningoftheThirdAccount.TheCourtalso

concludesthattheseventhcauseofaction,seekinginjunctiverelief, is legallysufficient.

Plaintiffhasarticulatedpotentialirreparableinjuryin lightofPlaintiffsallegationthat

Defendantengagedin actsofdisloyalty,includingprivatenegotiationswiththepurchaserofthe

carwashandtheopeningoftheThirdAccount.Finally,theCourtdeclinestoconvertthe

motionto oneforsummaryjudgmentat thisjuncture.

All mattersnotdecidedhereinareherebydenied.

ThisconstitutesthedecisionandorderoftheCourt.

TheCourtremindscounselfor thepartiesoftheirrequiredappearancebeforetheCourt
onSeptember6, 2012at9:30a.m.foraPreliminaryConference.

DATED:Mineola,NY
August3,2012

HON.TIMOTHYDR1scoLL/s.

J.S.C.

ENTERED
AUG132012
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