
,Gaty Ballentine. The determination of the Court is hereinafter

provided.

Gary Ballentine, Plaintiff, commenced this action based upon an alleged incident in which

the Plaintiff claims to have slipped and fallen while boarding a Long Island Railroad train at the

Jamaica station. The incident is alleged to have occurred on or about March 28, 1999. According

to the Plaintiff, his foot came in contact with a can of Pepsi soda that was discarded in an aisle of

one of the train cars. Plaintiff claims the serious injury resulted from this incident, causing him

severe and permanent personal injury.

w/ Exhibits 1
2
3

The Defendant, Long Island Railroad, by counsel, has moved this Court for Summary

Judgment against the Plaintiff, 

w/ Exhibits
Reply Affidavit

%-
Notice of Motion and annexed Affidavit
Affirmation in Opposition 

-against-

LONG ISLAND RAILROAD,

Defendant.

The following papers were read on this motion:
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Co., supra).

GFT Mktn. V. Colonial

Aluminum Sales, 66 N.Y. 2d 965 (1985); Rebecchi v. Whitmore, supra at 601. Mere conclusions

or unsubstantiated allegations are insufficient to raise a triable issue (see Frank Corn. v. Federal Ins.

Whitmore  172 A.D. 2d 600 (Second Dept. 1991). “The party opposing the motion, on

the other hand, must produce evidentiary proof in admissible form sufficient to require a trial of

material issues of fact. ” Frank Corp. v. Federal Ins. Co. supra, at967; 

(1986),

Rebecchi v. 

C Church 286 A.D. 2d 3 11 (Second Dept. 2001).

On a motion for summary judgment, the movant must establish his or her cause of action or

defense sufficient to warrant a court directing judgment in its favor as a matter of law. Frank Corn.

v. Federal Ins. Co.. 70 N.Y. 2d 966 (1988): Alvarez v. Prospect Hosp., 68 N.Y. 2d 320 

Histow 67 N.Y. 2d 836 (1985). Failure to establish this evidence will result in a

dismissal of the action. Arias v. St. Rosalia ’s R. 

I
of Natural 
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The Plaintiff alleges the Defendant Railroad was negligent and careless in its conduct by not

removing the Pepsi soda can from the floor of the train car. By failing to remove this item, Plaintiff

claims, the premises created an unsafe, dangerous and hazardous existing condition.

Discovery was completed on August 23, 2001. Thereafter, Defendant made the within

Motion for Summary Judgment pursuant to CPLR 3212. The Defendant ’s Motion for Summary

Judgment is on the grounds that the Defendant Railroad did not have any constructive or actual

notice of the alleged dangerous condition, nor did the Long Island Railroad create any dangerous

condition.

As a general rule, the establishment of a prima facie case of negligence in a slip and fall

accident case must establish that the defendant created the condition which caused the accident or

that the defendant had actual or constructive notice of the condition. Gordon v. American Museum
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A.D. 2d 418 (First Dept. 2001). Indeed, with the volume of individuals

using the train, there is a likelihood the Pepsi can was only there for a very brief period of time.

Corn 280 Marstan Pizza 

Camnanella

v. 

Authoritv.  et al. 99 A.D. 2d 246 (First Dept.

1984). There are no grounds set forth to establish constructive notice or actual notice to the

Defendant which would have enabled them to correct the alleged defective condition. 

Recine Realtv Corp., 84 N.Y. 2d 967,622 N.Y.S. 2d 493 (1994).

In the instant case, the record is clear that the Defendant Railroad exercised the appropriate

standard of care over the premises and conditions of the aisle by the train door, where the Pepsi can

was discarded. Lewis v. Metronolitan Transnortation 

_
of a dangerous condition for such a period of time that, in the exercise of reasonable care, it should

have corrected it. Park v. Caesar Chemists, Inc. 245 A.D. 2d 425,666 N.Y.S. 2d 679 (Second Dept.

1997) and Piacauadio v. 

Treseallo v. Danica L.L.D 286 A.D. 2d 326 (Second Dept. 2001).

The Defendant Railroad also argues that there can be no liability against it because there is

no evidence that the railroad was aware of any allegedly dangerous condition on its property. The

Defendant states that in order to impose liability, the owner must have actual or constructive notice

& Flea Market. Inc. 271 A.D. 664,706 N.Y.S. 2d 463 (Second Dept. 2000) and Plessias v. John

Vincent Scalia Home for Funerals, Inc. 271 A.D. 2d 423,706 N.Y.S. 2d 131 (Second Dept. 2000).

Clearly, a discarded Pepsi can such as the one in the case at bar is readily observable by employing

the senses of a reasonable person. 

Airnort Antiaue Show
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The Railroad argues that their duty is to protect against foreseeable injuries on the train cars

and that there is no duty on the part of the Defendant to warn against a condition that can readily be

observed by those employing the reasonable use of their senses. Binenztok v. Marshall Stores, 228

A.D. 2d 534,644 N.Y.S. 2d 333 (Second Dept. 1996). Moriello v. Stormville 
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ecu--___-_____----.. ----ws  --
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ENTER,

Pathmark Stores. Inc. 280 A.D. 2d 583 (Second Dept. 2001): Zuckerman v. Citv of New York 49

N.Y. 2d 557 (1980).

Accordingly, the motion of the Defendant, Long Island Railroad for Summary Judgment, is

granted in its entirety.

Dated: Mineola;NY
December 

Snear 280 A.D. 2d 305 (First Dept. 2001). Kershner v.Negran v. Helmslev 

6248/00

In response to the Defendant ’s moving papers, the Plaintiff has failed to rebut the Railroad ’s

prima facie showing. 
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