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-against-
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The following papers read on this motion:
Notice of Motion/ Order to Show Cause
Answering Affidavits
Replying Affidavits
Briefs: Plaintiff's/Petitioner’s

Defendant’s/Respondent’s

Defendants Isabel Heran and Jorge A. Aguilar move for Summary Judgment

claiming that the plaintiff, Peter Gerbasi, has failed to sustain a serious injury pursuant to

§ 5102(d) of the New York State Insurance Law. Defendants James Valenti, Christopher

Valenti, Christina Popper, Raphael Escobar, Bobbi A. David, Samuel Levin, and Anthony

Andreivolo cross-move to dismiss the complaint on the same grounds relying principally

on defendants’ Heran and Aguilar's papers. Defendants Levin and David further cross-



move to dismiss plaintiff's complaint on the ground that no negligence is attributable to
them.

The present action arose out of a multi-car accident.'PIa.intiff claims that the accident
was caused by the defendants’ negligence.

Plaintiff did not request medical attention at the scene of the accident. He did not
lose consciousness nor was he bleeding at the scene. He returned to work a few days after
the accident. The day following the accident, plaintiff sought the services of his primary
physician. A few days later he sought the care of an orthopedist who recommended
physical therapy and exercise.

Plaintiff claims that he has suffered serious injuries. These injuries include a
limitation of movement of the cervical and lumbar spine, spasm and tenderness to palpation
of the lumbar paraspinal muscles, internal derangement of the cervical and lumbar spine.

Defendants Heran and Aquilar failed to provide this court with the report from Dr.
John C. Killian's examination of the plaintiff despite the indication that it was included in
their moving papers.

Therefore, the evidence tendered by all the defendahts in support of the motion and
cross-motion is insufficient to show that the plaintiff has not sustained a serious injury and
defendants have not sustained their burden to do so. Summary Judgment is, therefore,
denied on the motion and all cross-motions with respect to the claim of plaintiff’s failure to
sustain a serious injury, without prejudice to renewal.

Defendants Levin and David further claim that even if plaintiff sustained serious
injuries as a result of the aecident, such injuries cannot be attributed to them because there

was no contact between the defendant’s vehicle and the plaintiff's vehicle.



In support of this cross-motion, defendants have submitted deposition transcripts and
an attorney’s affirmation. Plaintiff Gerbasi stated in his deposition that the car driven by
defend-ant Levin arrived at the scene of the accident just after the second impact and did
not come into direct contact with the plaintiff’s vehicle. Defendant Levin confirmed that the
vehicle he was driving did not come in contact with plaintiff's vehicle. Thus, defendants
David and Levin claim that the accident and alleged injuries were not caused by them.

The evidence tendered in support of the motion is sufficient to shift the burden to the
plaintfff to explain the basis of his allegations.

In opposition to the defendants’ cross-motion for Summary Judgment, plaintiff offers
an affirmation in opposition and deposition transcripts. Defendant Levin, in his deposition
testimon.y, stated that his vehicle made contact wifh a dark colored sedan. Plaintiff claims
that this dark colored sedan was the blue Oldsmobile that ultimately impacted with plaintiff's
vehicle. Thus, plaintiff claims that defendant Levin’s alleged negligence may have caused
the second impact between plaintiff's vehicle and the blue Oldsmobile.

Therefore, there is a quesﬁon of fact as to whether defendant Levin negligently
contributed to the accident that caused plaintiff's alleged injuries.

Summary Judgment is, therefore, denied on the cross-motion regarding liability.

This constitutes the order of the court.

Dated: June 22, 2000

Allan L. Winick J.S.C.



