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The following named papers numbered 1 - 4
submitted on this motion on January 27, 2012
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Defendant moves for summary judgment in this action to recover first party no-fault

benefits.

Plaintiff Naqiy Medical Services, P.C. sues as assignee of Teg Andrews to recover

first party no-fault benefits for medical testing provided to Andrews on March 11, 2010.

On March 1, 2010, Andrews submitted to an Independent Chiropractic Examination

conducted by Antoinette Perry, D.C. Dr. Perry issued an IME report dated March 1, 2010

in which she opined that Andrews need no further chiropractic and/or acupuncture

treatment or testing for the injuries sustained as a result of the December 19, 2009 motor

vehicle accident. Her opinion was based upon her chiropractic exam in which she found

neurological deficits and which in all other respects was within normal limits.

The claim was submitted received by the defendant on April 15, 2010 and was

denied by denial dated May 4, 2010.

Plaintiff asserts the proof submitted in opposition to the motion fails to establish

timely mailing of the denial and the IME report is insufficient to establish a lack of medical

necessity.

Contrary to plaintiff's assertion, actual mailing of the specific denial is not required

to prove mailing. A no-fault insurance carrier may prove timely mailing of a denial by

submitting an affidavit from an employee with knowledge of its office practice or

procedures designed to ensure the denial was timely generated, addressed and mailed.

St. Vincent's Hosp. of Richmond v. Government Employees Ins. Co., 50A.D.3d 1123 (2nd

Dept. 2008).
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